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The Secretary’s Secretary Shaw deliver- 
Currency Plan. eq an address before the 
National Association of Merchants 
and Travelers at Chicago, in Sep- 
tember, which has attracted much 
attention and favorable comment, 
especially with reference to a plan 
which he then suggested for adding 
an elastic element to the volume of 
bank currency, without in the slight- 
est degree endangering its safety. 
The secretary, in his address, com- 
pared the conditions which existed 
in 1893, with those which exist to- 
day, showing that then there was a 
widespread fear that the parity of 
other forms of money with gold, 
would not be maintained, a condi- 
tion which is now obviated, and that 
the conditions which led to the 
panic of 1893 are not now present. 
He said that there exists to-day no 
fact, and no combination of facts, 
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the logical sequence of which sug- 
gests disaster; that the idea of dis- 
aster and panic, as recurring at the 
present ten year period, exists only 
in the minds of certain individuals, 
not elsewhere. He further pointed 
to the fact that the banks in New 
York and throughout the country 
were in better condition this year to 
face the annual demand for money 
to move crops, and to put winter 
stocks of goods in the stores, and 
to purchase the winter supply of 
coal, than they were twelve months 
ago. While the element of elasticity 
in the volume of currency is very 
important, it is not an essential to 
our prosperity. His suggestion of a 
plan for elasticity in the currency, 
and statement of the benefits which 
would accrue from the suggested 
plan, was in the following language : 

“It is true that a very respect- 
able number of very good people, 
and of that number I[ desire to be 
classed, believe our financial system, 
good as it is, might be improved by 
adding an element of elasticity. I 
do not think there exists any great 
number who believe we should have 
any inflation. 

“Eight years ago we had $21 
per capita. Now we have certainly 
more than $29 and probably nearly 
$30 per capita. Conservative busi- 
ness men and conservative bankers 
do not generally consider this an 
insufficient normal minimum volume 
of currency. 

‘‘T repeat, the only criticism now 
offered relates to the want of elas- 
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ticity. Not that a dollar can be 
made elastic but that the volume 
shall be made responsive to the de- 
mands of business. Of course the 
term is a misnomer. Elastic mate- 
rial like rubber will expand in one 
direction, but it contracts in the 
opposite direction, while the mate- 
rial, the volume, is neither increased 
nor diminished. What is needed is 
not an elastic dollar, but some pro- 
vision by which, automatically, the 
aggregate volume of dollars shall 
increase whenever and wherever more 
dollars are needed, and willas prompt- 
ly retire when not needed. 

‘“‘There is now no statutory pro- 
hibition against the well-nigh in- 
herent right of banks to issue cir- 
culating notes. This right exists 
throughout the United States, but 
subject to a tax of 10 per cent. 
per annum. This tax is _ prohibi- 
tory. 

“If I were given authority to form- 
ulate a measure that would pro- 


vide the requisite elasticity to our 


present currency system, | think I 
should add an amendment permit- 
ting National banks, with the con- 
sent of the Comptroller of the Cur- 
rency, to issue a volume of circula- 
ting notes equal to 50 per cent. of 
their bond-secured circulation, at a 
tax of 5 per cent., the same to be 
retired at will or by direction of the 
Comptroller, by the deposit of an 
equal amount of lawful money with 
any sub-treasury. 

“Three things I know. First, this 
additional circulation would spring 
into existence almost instantly when- 
ever and wherever interest rates ad- 
vanced tothe point of profit. Second, 
it would as promptly retire when- 
ever interest rates became normal. 
Third, it would be absolutely sate— 
as good as the present National 
bank issue and with a slight and 
immateral change, identical in form 
and appearance—for the government, 
amply protected by the 5 per cent. 
tax, would underwrite it. 

‘“‘But you say this is emergency 
currency. Anything more is_ infla- 
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tion. It has the advantage, how- 
ever, Over emergency currency so 
named, and over legalized clearing- 
house certificates, in that it injects 
into the commerce of the country 
no new or doubtful form of money, 
and the presence of these notes will 
not advertise the stringent condition 
which is the occasion of their ex- 
istence. 

“The only persons who would know 
of its existence would be the Comp- 
troller, the bank, and the few 
people who would take sufficient in- 
terest in the published statement of 
the bank to compare the volume of 
circulation with the amount of gov- 
ernment bonds on deposit in the 
Treasury. Prominent among the 
benefits, if not the principal benefit, 
would be the substantial guarantee 
against sudden increase in interest 
rates, and an equally important 
guarantee against dangerously low 
rates of interest. Each locality would 
be able measureably to provide for 
its own emergencies.” 

This plan, we see, is remarkable 
for its simplicity and effectiveness. 
With the consent of the Comptroller 
of the Currency, any national bank 
would have authority to issue an 
additional amount of circulating 
notes up to one-half the volume of 
its bond-secured issue, paying a tax 
of 5 per cent. thereon while outstand- 
ing, and retiring the whole or any 
part of the increased issue whenever 
it chose to do so, by reason of the 
need for the increased issue disap- 
pearing, by simple deposit of an 
equal amount of lawful money with 
any sub-treasury, the Comptroller 
also having the power to compel 
retirement, should any case arise for 
the exercise of his discretion. 

Ex-Comptroller Dawes, speaking 
before the Pennsylvania bankers in 
the latter part of September, took 
occasion to approve the suggestion 
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of Secretary Shaw, saying that it 
marked the passing from serious 
public consideration of the complex 
and radical measures advocated by 
Congressman Fowler and others and 
the inception of the discussion of a 
simple and sane remedy for a gener- 
ally recognized defect in our mone- 
tary system. He pointed out that 
the plan did not include a first lien 
for the note holder as against the 
depositor, nor a government guar- 
anty of the notes, but that the high 
rate of tax on the notes made such 
lien and guaranty unnecessary. He 
said that the secretary had presented 
the only plan upon which it is pos- 
sible to unite support and if coupled 
with some modification of the Ald- 
rich bill increasing the discretion of 
the Secretary in the matter of his 
ability to aid the community by 
timely deposits in the banks of gov- 
ernmental cash, it will be a very 


good solution of our present finan- 
cial problem, and put the country 
in the best possible condition for 
any financial disturbance which may 
loom up in the future. 


Concerning In the beginning of deal- 
Acceptances. ings with bills of exchange, 
it was not necessary to the validity 
of an acceptance by the drawee that 
it should be in writing. It was fre- 
quent and usual to accept a bill of 
exchange by writing the acceptance 
across the bill, but it was not requi- 
site, and under the rule of the law 
merchant, parol or verbal accept- 
ances were valid and binding: upon 
the acceptor. But in the history 
of commercial transactions in this 
country,so much trouble, uncertainty 
and dispute arose out of the attempt 
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to enforce verbal acceptances which 
the acceptor denied having made, 
that the legislature of New York, at 
an early day, followed by the legis- 
latures of many other States in 
course of time, enacted statutes regu- 
lating acceptances, the pith and pur- 
port of which was that acceptances 
of bills of exchange must be in 
writing and signed by the drawee ; 
that acceptances written on a paper 
other than the bill did not bind the 
acceptor, except in favor of one to 
whom shown, and who, on the faith 
thereof, received the bill for value; 
and that an unconditional promise 
in writing to accept a bill before it 
was drawn, was to be deemed an 
actual acceptance in favor of one 
who, on faith of it, received the bill 
for value. 

When the Negotiable Instruments 
Law was enacted these statutory 
rules governing acceptances were 
embodied in the act (see sections 
220-223, New York Act), and in 
this respect, and one or two others, 
the act is a codification of prior 
statutory rules, differing from its com- 
position in the main, which is a 
codification of the rules of the law 
merchant as declared by the courts. 

In this number we publish a deci- 
sion of the Supreme Court of Kansas 
rendered under that provision of the 
Kansas statute regulating accept- 
ances, which provides that if the 
“‘acceptance be written on paper 
other than the bill, it shall not bind 
the acceptor except in favor of a 
person to whom _ such acceptance 
shall have been shown, aud who, in 
faith thereof, shall have received the 
bill for a valuable consideration.” 
Kansas has not yet adopted the 
Negotiable Instruments Law, but this 
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particular provision is similar to the 
section of that law (222 New York 
Act) governing acceptance by sepa- 
rate instrument ; hence, the construc- 
tion placed upon it by the Kansas 
court affords an illustration of the 
meaning of that particular section 
of the Negotiable Instruments Law. 
The case was one where a check on 
a bank had been delivered to the 
payee and afterwards the bank tele- 
graphed the payee promising to pay 
the check. The payee sought to hold 
the bank upon this promise, and the 
bank claimed it was not bound. The 
court upholds the bank’s contention. 
It holds that a check is a bill of 
exchange within the meaning of the 
statute governing acceptances, and 
that the section under which the 
bank was sought to be held liable 
distinctly provides that an accept- 
ance written on a paper other than 
the bill itself does not bind the 


acceptor, except in favor of a person 
to whom it is shown, and who, on 


faith thereof, receives the bill for 
value. The payee in the case before 
the court did not come within the 
exception, as he did not receive the 
check on faith of the acceptance, but 
before the acceptance was made; 
hence, the bank was not bound upon 
its telegraphic acceptance under such 
circumstances. 


Raised An interesting point of law 
Checks. is passed upon by the Court 
of Appeals of Kentucky in a case 
which we publish in this number. 
The confidential book-keeper of a 
bank depositor, whose duty it was 
to fill up checks for his employer 
to sign and then obtain the cash 
from the bank for his employer’s 
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weekly pay roll, added $100 to cach 
of five checks and pocketed the diver. 
ence. The book-keeper was bonded 
by a surety company and the de- 
positor looked to the surety com- 
pany to make good the defalcation. 
That company answered that the 
bank was liable to its depositor for 
the amount of the raised checks; 
hence he had suffered no loss for 
which it was responsible. The court, 
however, takes a different view It 
says that, irrespective of any liabil- 
ity on the part of the bank, the 
surety company is not exonerated. 
The purpose of its bond is to fur- 
nish indemnity to the employer from 
loss resulting from the fraud or dis- 
honesty of the employe. It is not 
only an insurer but a surety and, 
in both these capacities, is directly 
liable to the employer for such a 
loss. The court says it would be 
restricting the law of both insurance 
and suretyship to an absurd degree 
to say that a surety company, in a 
case like this, could not be held 
liable until the employer had ex- 
hausted every other remedy against 
others who might be liable and still 
remained without reimbursement. 
The surety company’s liability, the 
court says, does not depend upon 
whether the employer might collect 
the stolen money from the bank. 
The empioyer had a right of action 
against the book-keeper and, neces- 
sarily, against the surety company, 
which guaranteed his honesty, irres- 
pective of the question whether it 
could hold the bank liable. 

The court further discusses the 
question of the bank’s liability, al- 
though not necessary to the deter- 
mination of the surety company’s 
liability. Ordinarily, a bank which 
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pays the check of a depositor which 
has been raised, cannot charge him 
with the amount. It has paid its 
own money, and not money charge- 
able to its depositor. But in a case 
like this, the Court of Appeals of 
Kentucky points out, were the ques- 
tion one between depositor and bank, 
the bank would not be liable. The 
proposition which may be extracted 
from the court’s ruling is this: That 
where the officers of a bank know 
that an employe of a depositor is 
the latter’s bookkeeper and trusted 
agent and, as such, required to fill 
up and cash checks, though without 
authority to sign them, such officers 
will, in the course of business deal- 
ings, be presumed to have become 
acquainted with the handwriting of 
the bookkeeper and therefore any 
change in the amount of a check, 
appearing in such _ handwriting, 
would excite neither alarm nor sus- 
picion in their minds, as such altera- 
tion would be in the apparent scope 
of the bookkeeper’s authority; hence 
payment by the bank of a check so 
altered, would not impose any liabil- 
ity upon it to reimburse the deposi- 
tor for the amount. 
This seems good 
common sense. 


law and good 


The Weight A case in which an Ala- 
of Evidence. bama bank figures* forci- 
bly illustrates how modern juries, 
whose function it is to carefully weigh 
conflicting statements of fact and 
decide according to the weight of 
evidence, are sometimes so influenced 
by personal beauty or personal mag- 
netism in the witness chair, as to 
give such a factor preponderance, 
notwithstanding cold but convincing 


See page 680, 
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facts will in the minds of all impar- 
tial men, weigh the scale the other 
way. The case in brief was this: 
A female depositor signed a_ check 
on a bank and received the money. 
Then she denied having signed the 
check and sued the bank for the de- 
posit which it represented. Two of 
the bank’s officers testified positively 
to having seen her sign the check 
and get the money. She testified to 
the contrary, and in support of her 
version pointed to the fact that the 
check was signed with the initial of 
her first name, ‘‘M’’, whereas she 
never signed a check without writ- 
ing her full first name, ‘‘Mary”’. In 
this, the depositor was shown to be 
in error as the bank produced others 
of her checks, some signed ‘‘M” and 
some ‘‘Mary.”’ In addition to the 
foregoing evidence of depositor and 
bank officers, seven handwriting ex- 
perts were called to give their opin- 
ions on the question of the genuine- 
ness of the signature. Two of these 
experts testified to their familiarity 
with the handwriting of the plain- 
tiff and each swore the signature 
was hers. The five other experts 
were not familar with her hand- 
writing but testified from a com- 
parison of the disputed check with 
a signature of the depositor admit- 
ted to be genuine. Three of these 
experts testified that the disputed 
signature was hers; one expressed 
the opinion the disputed signature 
was not signed by the same person 
who wrote the admitted signature; 
while the other swore there was a 
difference between the genuine and 
the disputed signature, but he 
would not say they were not both 
signed by the same person. 

Upon this state of evidence there 
was only one thing for a sane jury 
to do, namely, to find in favor of 
the bank, but the Alabama jury in 
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this case, apparently hypnotized 
by a woman’s charms, unanimous- 
_ly found in her favor. The Supreme 
Court of -labama promptly re- 
verses the verdict and sends the 
case back for submission to another 
jury, but chivalrously says: ‘‘ Our 
conclusion does not impute to the 
plaintiff dishonesty in her testimony, 
since it is reconcilable with honesty, 
in her failure to remember that she 
signed the check and got the money.”’ 


Bond Secured 
Elastic 


; We invite discussion 
Currency. and criticism of the 
plan for an elastic currency based 
on bonds, set forth in the article 
and bill prepared by Mr. C. V. Tiers, 
of Pittsburg, and published in this 
number. Mr. Tiers is the author of 
the bill for a currency, based on 
bonds, which was introduced into 
Congress on September 3, 1901, and 
we now publish Mr. Tiers’ article, 
embodying this bill, as a valuable 
contribution to the discussi n of the 
currency problem. 

The argument of the advocates of 
an asset currency without bond 
security, is to the effect that while 
currency, secured by deposit of gov- 
ernment bonds, is undoubtedly safe, 
it does not possess the element 
of elasticity in volume, which is 
necessary to make it respond to the 
varying demands of trade. While 
this may be true of the existing na- 
tional bank currency, as at present 
secured, it does not follow that an 
elastic bond secured currency is an 
impossibility, and Mr. Tiers’ plan 
goes far to demonstrate that point. 

The nature of the currency pro- 
posed is not a bank currency, but a 
United States government currency 
which, furthermore, is to be a legal 
tender. This currency tc be issued by 
the government, not only to a bank, 
but to any individual who deposits 
with the government either United 


States bonds, or state, county and 
municipal bonds approved by the 
president and secretary of the treas- 
ury, in proportion of 95 per cert. of 
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currency to par of government bonis, 
and 60 per cent. of currency, to par 
of other bonds, with | rovision cov er- 
ing any depreciation in value of the 
latter. The depositor to pay a tax 
at the rate of 6 per cent. per an- 
num while he uses the currency and 
to be entitled to the income of his 
deposited bonds. The depositor may 
at any time retire the currency, 
by return of an equal amount of 
United States currency notes, or 
other lawful money. 

Such high-taxed currency would 
not, of course, be issued except in 
time of unusual demand for cur- 
rency; then, it would become profit- 
able to take it out and pay the 6 
per cent. tax, and the effect would 
be to prevent interest rates from 
becoming unusually high. When the 
demand for currency became less, 
so that the profit from its use did 
not warrant the paying of the 6 
per cent. tax, the currency would 
be retired, and the bond security 
taken up by the depositor 

So far, so good. But the plan 
involves the issuing by the gov- 
ernment, from time to time, of new 
interest-bearing bonds to mature 
in five years, which would be given 
to any holder in exchange for an 
equal amount of United States cur- 
rency notes, the effect of which 
would be, it is stated, to prevent 
interest rates from becoming ab- 
normally low. This feature of the 
plan raises the question whether the 
people of the country, through Con- 
gress, would be willing to increase 
the interest-bearing debt of the gov- 
ernment, either for the purpose of 
providing an additional basis for 
bond-secured currency, or for the 
purpose of maintaining interest rates 
above an abnormally low level by 
placing on the market, in exchange 
for currency notes, an undetermin- 
ed amount of new interest-bearing 
bonds. 

We shall be glad to publish the 
views of any of our readers upon 
the plan suggested in the published 
article and bill. 








A COURSE 


OF 


NEGOTIABLE 


Connecticut, July 15, 1897 
Colorado, July i9, 1897 
Florida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1898 
Massachusetts, Jan. 1, 1899 
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Oregon, Feb. 16, 1899 
North Dakota, March 7, 1899 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 
Montana, March 7, 1903. 
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OF STUDY 
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Utah, July 1, 1899 
Arizona, Sept. I, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New Jersey, Apl. 4, 1902 
Iowa, April 12, 1902 
Ohio, January I, 1903 


Idaho, May 1, 1903 


Commenced in June 1899 number. 


Nore.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections 1—17) 

2. Negotiable Instruments: Form and _ Inter- 
pretation (20—42) 

Consideration (50—55) 

Negotiation (60—8o) 

Rights of holder (go— 98) 

Liabilities of parties (110—119) 

Presentment for payment (130—148 

Notice of dishonor (160—189) 

g. Discharge (200—206) 

to. Bills of exchange (210—215) 


aur & Ww 


aT 
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it. Acceptance (220—230) 

12. Presentment for acceptance (240— 248) 

13. Protest (260—268) 

14. Acceptance for honor (280-290) 

15. Payment for honor (300—306) 

16. Bills in a set (310—315) 

17. Promissory notes and checks (320—325) 
18. Notes given for patent rights (330—332) 
19. Laws repealed; when takes effect (340-341) 

The provisions of the law naturally fall under 
four general classifications: 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not unitorm. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS 
GENERAL. 


IN 


ARTICLE XVII. 


Promissory Notes and Checks 


(Continued). 


CHECKS. 


The following five sections of the 
Negotiable; Instruments{Law are the 
only 3, special; provisions } concerning 
checks : 

§$ 321. Check defined.—A check is 
a bill of exchange drawn on a bank, 
payable on demand. Except as 
herein otherwise provided, the pro- 
visions of this act applicable to a 
bill of exchange payable on demand 
apply to a check. 

§ 322. Within what time a check 
must be presented.—A check must be 
presented for payment within a 


reasonable time after its issue or the 
drawer will be discharged from _lia- 
bility thereon to the extent of the 
loss caused by the delay. 

$ 323. Certification of check; ef- 
fect of.—Where a check is certified by 
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the bank on which it is drawn the 
certification is equivalent to an ac- 
ceptance. 


$ 324. Effect where the holder of 
check procuresit to becertified.—Where 
the holder of a check procures it to 
be accepted or certified, the drawer 
and allindorsers are discharged from 
liability thereon. 


$ 325. When check operates as an 
assignment.—A check of itself does 
not operate as an assignment of 
any part of the funds to the credit 
of the drawer with the bank, and 
the bank is not liable to the holder, 
unless and until it accepts or cer- 
tifies the check. 


DEFINITION OF CHECK. 


Section 210 of the Negotiable In- 
struments Law defines a bill of ex- 
change as follows: ‘A bill of ex- 
change is an unconditional order in 
writing addressed by one person to 
another, signed by the person giv- 
ing it, requiring the person to whom 
it is addressed to pay on demand 
or at a fixed or determinable future 
time a sum certain in money to 
order or to bearer.” 

Section 321 defines a check as follows: 
** A check is a biil of exchange drawn 
on a bank, payable on demand.” 

This definition seems to us accu- 
rate and unobjectionable. A bill ofex- 
change may be drawn upon any 
person, without restriction as to the 
character of his business, and it may 
be made payable either on demand 
or at some future time. But to con- 
stitute a check, the bill must have 
two restrictive features, (1) the per- 
son upon whom it is drawn must be 
a bank or banker and (2) the time 
at which it is made payable must 
be on demand—immediately—and 
not at a future time. A check, there- 
fore, is a bill of exchange, the terms 
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of which are narrowed or restricted 
in these two particulars; but while 
of restricted terms, the field of its 
usefulness is anything but narrow 
or restricted, its use far exceeding 
that of ordinary bills of exchange or 
any other negotiable instrument. 

What is a bank, upon whichacheck 
must be drawn? The act provides 
the definition (section 2): ‘‘ ‘Bank’ 
includes any person or association 
of persons carrying on the business 
of banking, whether incorporated or 
not.”’ 

Concetning the requirement that 
a check must be payable on demand, 
the ordinary form of check does not 
contain the words ‘‘ on demand” as 
part of its terms, and this is not 
necessary. Section 26 of the act 
provides that ‘‘an instrument is 
payable on demand * * * in which 
no time for payment is expressed.” 

It is not necessary to constitute 
a check that it be drawn on a bank 
in tne same place, or the same state, 
as that where the drawer is located. 
A check may be a foreign check, 
drawn in one state upon a bank in 
another, as well as an inland one. 

A check may be payable, either to 
bearer or to order, as is shown by 
the definition of a bill of exchange. 
In the early history of checks, they 
were generally drawn payable to 
bearer, or to A or bearer, which is 
equivalent. In such form, the bank 
was under no risk of mistaking the 
identity of a particular person, en- 
titled to receive payment and mak- 
ing payment to the wrong person. 
But gradually the custom grew up 
of making checks payable to named 
payees, or their order, and the banks 
in this country (but not in Eng- 
land) allowed themselves to be sad- 
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died with the burden of identifying 
payees and indorsees, and a respon- 
sibility to their depositors for the 
loss, in case they paid the money 
to the wrong party upon forgery of 
the payee’s signature as indorser. 
In England, contemporaneous with 
the beginning of the practice of 
drawing checks payable to personal 
payees or their order, a statute was 
enacted, under which payment of a 
check upon what “ purported” to 
be the indorsement of the payee, 
was valid. This threw the risk upon 
the depositor, and led to the custom, 
crystallized by legislation into a 
system, of crossed checks, which 
were payable only when presented 
for payment by a banker, and by 
thus restricting collection to chan- 
nels of known responsibility, lessen- 
ed the risk of loss by payment of 
the check, should it chance to reach 


improper hands. 
Section 321 above provides: ‘‘ Ex- 


cept as herein otherwise provided, 
the provisions of this act applicable 
to a bill of exchange payable on 
demand apply to a check.’’ Not 
only these provisions, but the entire 
act, so far as applicable, applies. 
For instance, a check would not be 
negotiable, if it ordered the banker 
to pay the amount out of a partic- 
ularfund (section 22), a check would 
be negotiable, although it was not 
dated (sec. 24) and generally, all the 
provisions of the act, so far as ap- 
plicable, concerning indorsement, ne- 
gotiation, rights of holders, liabil- 
ities of parties, etc. apply to checks, 
except as otherwise expressly pro- 
vided in the special provisions con- 
cerning checks. 
TIME OF PRESENTMENT. 


Section 322 provides: ‘‘A check 
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must be presented fcr payment with- 
in a reasonable time after its issue 
or the drawer will be discharged from 
liability thereon to the extent of the 
loss caused by the delay.’’ This sec- 
tion covers two subjects, 

(1) Reasonable time for 
ment. 

(2) Consequences as to drawer, 
where time of presentment unreason- 
able. 

The only definition given by the 
act of what constitutes a reasonable 
time, is as follows (section 4): ‘In 
determining what is a ‘reasonable 
time’ or an ‘unreasonable time,’ re- 
gard is to be had to the nature of 
the instrument, the usage of trade 
or business (if any,) with respect to 
such instruments, and the facts of 
the particular case.” The act, how- 
ever, further provides (section 7) “‘in 
any case not provided for in this 
act, the rules of the law merchant 
shall govern,” and the courts of the 
country, with unanimity, have de- 
clared the foliowing rules as defining 
what is a reasonable time for pre- 
sentment of a bank check: 

Where the payee to whom the 
check is delivered by the drawer, re- 
ceives it in the same place where the 
bank on which it is drawn, is locat- 
ed, presentment for payment is 
within a reasonable time if made be- 
fore the close of banking hours on 
the next secular or business day 
after he receives it. 

Where the payee receives the check 
from the drawer at a place distant 
from the place where the bank on 
which it is drawn is located, it is 
sufficient if he forwards it by post 
to some person at the latter place 
on the next secular day after it is 
received; and the person to whom 


present- 
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it is so forwarded, has until the close 
of banking hours of the next secular 
day after he receives it by due course 
of mail, in which to present it to the 
bank for payment. 

There is a conflict of judicial au- 
thority in this country whether the 
established custom of presenting 
checks through the clearing house, 
extends by one day, the reasonable 
time limit for presentment of checks 
thus fixed. The drawer might deliv- 
er his check to the payee in a clear- 
ing house city after close of bank- 
ing hours on one day, and the payee, 
following the usual business course, 
would ordinarily deposit the check, 
with numerous others received, in 
his bank the following day, from 
whence it would be presented through 
the clearing house to the drawee 
bank for payment the next day, the 
second day after delivery to the 
payee. Unless such presentment 
through the clearing house is held 
to be within a reasonable time, the 
payee, to be absolutely safe (and 
the point is of more importance with 
reference to presentment by an in- 
dorsee within reasonable time to 
preserve recourse upon an indorser ) 
would be debarred, in all such 
cases, from the facilities of the 
clearing house and compelled to 
make personal presentment to the 
drawee bank the day following de- 
livery, to comply with the rule of 
reasonable time ; otherwise, take the 
risk of loss by reason of delayed pre- 
sentment That the use of the clear- 
ing house extends the period of rea- 
sonable time has been bothdenied and 
affirmed bycourts in different States.* 

* See our article, “Presentment of Checks 
through the Clearing House,” in JOURNAL, 
January 1903, page 13. 
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We have thus seen the period of 
reasonable time for presentment of 
a check, as defined by the courts. 
Let us assume that presentment is 
not made within a reasonable time. 
What are the consequences? In the 
case of an ordinary bill of exchange, 
if presentment for payment is not 
made within a reasonable time, the 
drawer and indorsers are discharged. 
But in the case of a check, the draw- 
er is the primary debtor, hence the 
law merchant has provided that he 
is not discharged by a delay in mak- 
ing presentment, unless such delay 
causes him loss; then, he is dis- 
charged from liability to the extent 
of such loss. This rule of the law 
merchant, we see, is embodied as 
part of section 322. The check must 
be presented for payment within a 
reasonable time ‘‘or the drawer will 
be discharged from liability thereon 
to the extent of the loss caused by 
the delay.”” The only conceivable 
loss to the drawer by reason of a 
delayed presentment is failure of the 
bank. If the bank remains solvent, 
the holder of the check has recourse 
upon the drawer, no matter how 
long he delays before making pre- 
sentment of the check, provided, only, 
he presents it for payment before 
the statute of limitations releases 
the drawer. 

But the indorser of the check stands 
on the same footing as the indorser 
of any other bill of exchange. He is 
not the primary debtor, and unless 
presentment for payment is made 
within the period of reasonable time 
as above stated, dating from the 
day the indorser delivers the check, 
he is absolutely discharged from lia- 
bility. This is not provided by sec- 
tion 322, but it is the rule of the 
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law merchant, and it is provided in 
other sections of the law. Section 
130 provides ‘“‘exceptas herein other- 
wise provided, presentment for pay- 
ment is necessary in order to charge 
the drawer and indorsers’” and _ sec- 
tion 131 provides ‘‘where it (the 
instrument) is payable on demand, 
presentment must be made within a 
reasonable time after its issue, ex- 
cept that in case of a bill of exchange, 
presentment for payment will be 
sufficient if made within a_ reason- 
able time after the last negotiation 
thereof.”’ 

This last provision raises the ques- 
tion whether presentment for pay- 
ment would be within a_ reasonable 
time to charge a prior indorser, if 
made within the two-day limit after 
negotiation by a subsequent indors- 
er, or to charge the drawer, if within 
two days after negotiation by the 
payee. If so, it changes the law 
merchant, which was that a_ subse- 
quent transfer did not extend the 
time limit for presentment as against 
the drawer or a prior indorser. 

Mr. Daniel* thus states the law 
merchant on this point: 

“As between the indorser and in- 
dorsee of a check, the same rules 
which regulate diligence as between 
the drawer and payee apply—the in- 
dorser being regarded as a new 
drawer, and the indorsee as a new 
payee; and what is diligence between 
them has already been stated. But 
as between the indorsee and the 
drawer, it does not follow from what 
has been said, that every indorsee 
has the same period from the time 
he received it, within which to pre- 
sent the check, as against the draw- 
er; and that the drawer would still 


* Daniel Neg. Insts, § 1594, 1595. 
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be liable in all events, if the last 
holder presented it within a day, or 
forwarded it by the next mail after 
he himself received it. On the con- 
trary, the period within which the 
check must be presented, in order to 
make the drawer’s liability absolute, 
is itself absolute. And no transfer 
or series of transfers can prolong 
the risk of the drawer beyond it. 
Though each party is allowed the 
same period, as between himself and 
his immediate predecessor, that the 
payee had as between himself and 
the drawer, yet no transferee can 
stand on any better footing than 
his transferrer in respect to the time 
within which the check must be 
presented, in order to render the 
drawer’s and previous. indorsers’ 
liabilities absolute, in the event of 
a failure of the bank.”’ 

In this connection, it may be 
observed, that the failure of the 
bank, which is about the only thing 
which will release the drawer as a 
result of delayed presentment, is 
not nearly so likely a contingency, 
or so great a risk to the holder of 
a check, as the contingency that 
the check may be that of an irre- 
sponsible drawer, and that in the 
interim between the time for reason- 
able, and the time of delayed, pre- 
sentment, the funds have been with- 
drawn by the drawer, if they ever 
were there, or have been attached 
by his creditor. In all such cases, 
delay in presentment would release 
the indorsers, and the holder’s only 
recourse would be upon an irre- 
sponsible drawer. 

Recurring to the question sug- 
gested, as to the possible change 
of rule effected by section 131, we 
shall not here discuss it in detail. 
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It would seem an unwise provision 
of law which might permit an in- 
dorsee of a check, who had delayed 
presentment sufficiently long to re- 
lease his immediate indorser, to 
thereupon negotiate the check to 
another, who, presenting for pay- 
ment within the two day limit, and 
receiving the answer ‘no funds,”’ 
might then have recourse upon the 
indorser of his ownindorser,previously 
released. And yet the language of 
section 131 that presentment for 
payment of a demand bill of ex- 
change is sufficient if made within a 
reasonable time after the last nego- 
tiation thereof, is certainly open to 
the construction that the drawer and 
prior indorsers remain bound until 
the lapse of a reasonable time after 
the last negotiation of a check or 
bill of exchange; furthermore, it is 
defective in not providing a_ time- 
limit for each negotiation. Can an 
indorsee of the payee hold a demand 
bill or check a month ora year and 
then, instead of himself presenting 
it, negotiate it to another so as to 
enable his indorsee to have recourse 
upon the prior indorser who, under 
the rules of the law merchant defin- 
ing a two-day limit of reasonable 
time, is long since discharged ? 


NOTICE OF DISHONOR. 


Assume a check drawn on a bank, 
and presented for payiment within a 
reasonable time. The drawer has 
sufficient funds to his credit, but the 
bank, mistakenly thinking it has the 
right to charge him with an item, 
refuses payment. Is due notice of 
dishonor (within the time required 
to hold drawers and indorsers of 
ordinary bills of exchange) necessary 
to preserve the liability of the check 
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drawer, or will a delayed notice, be. 
yond the reasonable time for notice 
of dishonor, answer the purpose, s- 
suming the bank has not failed in 
the interim? 

The rule of the law merchant placed 
delayed presentment and delayed 
notice of dishonor in the same cate- 
gory, so far as the effect upon a 
checkdrawer’s liability was concern- 
ed. In the case of an ordinary bill 
of exchange, delay in either present- 
ment or notice absolutely discharged 
thé drawer, but in the case of a 
check, he was only discharged in the 
event, and to the extent, of loss 
caused by the delay. The rule is 
clearly put by Mr. Daniel* as _fol- 
lows : 

“The drawer of a bill stands upon 
a different footing from the drawer 
of a check. In the case of a bill of ex- 
change, negligence, in respect to 
presentment or notice, absolutely dis- 
charges the drawer. But the draw- 
er of a check is regarded as_ the 
principal debtor, and the check pur- 
ports to be made upon a fund de- 
posited to meet it. And the negli- 
gence of the holder in not making 
due presentment, or not giving him 
notice of dishonor, does not ab- 
sclutely discharge him from _liabil- 
ity unless he has suffered some loss 
or injury from such _ negligence, 
and then only to the extent of such 
loss or injury.” 

Such was the rule of the law 
merchant. Now, whetherintentionally 
or inadvertently, the framers of the 
Negotiable Instruments Law in en- 
acting section 322 in perpetuation 
of this rule, simply provided, by 
way of differentation of the drawer 
of a check from the drawer of an 


* Daniel Neg. Insts, § 1587. 
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ordinary bill of exchange, that the 
effect of delay in presentment should 
not release the checkdrawer unless 
and except to the extent injured 
thereby, but omitted to provide 
that a delay in notice of dishonor 
would have a similar effect. As a 
consequence, it would seem that 
the drawer of a check would stand 
on the same footing as the drawer 
of any other bill of exchange, with 
reference to the effect of delay in 
giving him notice of dishonor—in 
oth r words, would be absolutely 
discharged. There seems no escape 
from this construction from a plain 
reading of the act, unless the courts 
should inject an inferential provision, 
founded on the rule of the law mer- 
chant, that the drawer of a check is 
not discharged by delay in giving 
him notice of dishonor, except in the 
event, and to the extent, of loss 
caused him thereby. But the lan- 
guage of the act is plainly to the 
contrary: 

Section 322 provides: ‘‘A check 
is a bill of exchange, drawn on a 
bank payable on demand. Except 
as herein otherwise provided, the 
provisions of this act applicable to 
a bill of exchange payable on de- 
mand apply to a check.”’ 

Section 160 provides: ‘‘except as 
herein otherwise provided, when a 
negotiable instrument has been dis- 
honored by non-acceptance or non- 
payment, notice of dishonor must 
be given to the drawer and to each 
indorser, and any drawer or indors- 
er to whom such notice is not giv- 
en is discharged.’’ And _ sections 
173—175 provide the time within 
which notice of dishonor must be 
given. There being nothing in the 
act providing that delay in giving 
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notice of dishonor to the drawer of 
a check shall not discharge him, and 
the sections just stated clearly pro- 
viding for such notice to him, and 
that he shall be discharged if not 
given within the time stated, the 
rule of the Negotiable Instruments 
Law is plain that the drawer of a 
check against sufficient funds is dis- 
charged from liability thereon un- 
less he receives due and timely notice 
of its dishonor. Of course, if he had 
no right to draw (insufficient funds 
on deposit) he would not be entitled 
to notice. Section 185 provides the 
cases when notice need not be given 
the drawer: (1) drawer and drawee 
the same, (2) drawee fictitious or 
incapacitated, (3) drawer person to 
whom check presented, (4) drawer 
no right to expect or require drawee 
or acceptor to honor instrument, 
(5) where drawer has countermand- 
ed payment. But in cases of dis- 
honor of a check drawn against 
sufficient funds, through some _ mis- 
take of the bank, the rules of the 
Negotiable Instruments Law (unless 
the courts legislate into them a con- 
trary provision) provide for dis- 
charge of the drawer from liability 
in the absence of due notice of dis- 
honor. 


NEGOTIATION OF CHECKS. 


The subject of negotiation, 
cally, should precede that of present- 
ment for payment and notice of dis- 


logi- 


honor. But it has been more con- 
venient to treat it here. Primarily 
a check, differing from other negoti- 
able instruments, is designed for 
immediate payment, rather than for 
circulation. It has no fixed period 
of time to run, as a time note or 
draft, during which it may be nego- 





646 


tiated or discounted, but it is made 
payable on demand, and is designed 
as a convenient means of paying 
money due. Yet a check, in the 
ordinary form, has all the requisites 
of negotiability and is, in fact, much 
used as a circulating medium. The 
Negotiable Instruments Law pro- 
vides no special rules concerning 
the negotiation or transfer of checks, 
and these matters are covered by 
the general provisions of the law. 
Checks are subject of indorsement, 
the same as notes and ordinary 
bills, and carry to the transferee— 
where he is a holder in due cc urse 
—the same right to full payment from 
all parties liable as any other 
species of negotiable instrument. 
There is one peculiar feature in 
the law of negotiation of checks, not 
covered by the Negotiable Instru- 
ments Law, and concerning which 
the rules of the law merchant are 
uncertain, and that is, the period of 
time at which a check becomes stale 
or discredited, so that its transfer 
thereafter charges the holder with 
equities between prior parties. A 
check is a demand obligation and 
the law merchant has provided fixed 
rules, defining what is a reasonable 
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time for presentment for payment. 
But these rules do not measure the 
period which is a reasonable time 
for negotiation of a check, before it 
is to be regarded as overdue. In the 
Banking Law Journal for May 1903 
we published a lengthy article upon 
this subject under the title ‘The 
Time Limit for Negotiation of a 
Check,’’ to which reference is here 
made. The Negotiable Instruments 
Law provides (section 92) : 


‘‘ Where an instrument payable on 
demand is negotiated an unreason- 
able length of time after its issue, the 
holder is not deemed a holder in due 
course.” 


The act nowhere defines what is a 
reasonable time for negotiation, the 
definition of section 4 as to what 
constitutes a reasonable time, al- 
ready quoted, not supplying the 
needed information. The question is, 
therefore, one for the courts to solve, 
and the views of the judiciary are 
not harmonious. Five or six or 
seven days in one case has not been 
regarded as unreasonable, while five 
months, in another case, has been. 
We merely advert to this subject as 
one of the unsettled questions in the 


law. 
(Zo be Continued.) 


SAVINGS BANKS IN CONNECTICUT. 


We publish in this number of the 
“Journal” the two laws passed 
by the Connecticut legislature last 
June widening the field of securities 
in which savings banks of that state 
may invest their deposits and sur- 
plus; also an opinion by a Connec- 


ticut lawyer concerning the validity 
of investments newly authorized by 
the law. According to this opinion 
the bonds of the Terminal Railroad 


Association of St. Louis are not 
“legal securities’’ for savings banks. 
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INDORSEMENT OF CHECKS PAID OVER THE COUNTER. 


Can a bank legally require the payee or holder of a check payable to 
order, or the holder of a bearer check, when presented over the counter, 
to indorse the check as a pre-requisite of receiving payment ? 


Reasons for Indorsement Requirement. 
Debtor Not Entitled to Receipt. 
Is Bank Entitled to Receipt ? 


Usage Authorize Bank to Require 
Payee’s Indorsement? 


Does 


Holder of Bearer Check Need Not Indorse. 


6. Conclusion. 


REASONS FOR INDORSEMENT REQUIREMENT. 


A depositor in a bank makes his 
check payable to John Smith, or to 
order of John Smith,and John Smith 
appears in person at the bank with 
the check, or an indorsee of John 
Smith personally presents the check, 
and demands payment. The pay- 
ing teller having satisfied himself 
that the check presented is the genu- 
ine check of a depositor, that the 
latter’s account is good for the 
amount, and that the holder of the 
check is the identical payee or in- 
dorsee named therein, requests the 
latter to place his name on the back 
of the check, as a pre-requisite to 
receiving payment. The reasons for 
such a requirement are obvious. If 
the bank pays the check without 
Smith’s indorsement, and a dispute 
afterwards arises between the de- 
positor and Smith as to whether 
Smith has ever received payment, 
the check itself with the bank’s paid 
stamp but unindorsed by Smith, is 
not sufficient evidence in the deposi- 
tor’s favor that the money has been 


paid to Smith. If he can establish 
this fact by other evidence, well and 
good; otherwise, Smith denying the 
payment, the depositor may suffer 
loss. It would therefore seem the 
duty of the bank to its depositor, 
to require the indorsement of the 
payee to whom the check is given, 
that the depositor may have in his 
possession, a receipt or voucher for 
the money paid; for very frequently 
the man who issues checks on his 
banker to his various creditors, takes 
no other receipt, but relies on the 
paid checks returned by his banker, 
bearing the indorsement of the credi- 
tors to whom given, as his only evi- 
dence or receipt for the payment. 
Not only this, but indorsement by 
the payee or indorsee of a check, by 
way of receiving payment, would 
seem to be requisite for the bank’s 
own protection, for should payment 
be made without such indorsement, 
and the payee or indorsee positively 
deny having received it, such posi- 
tive evidence would probably out- 
weigh the hank’s inferential evidence 
of payment, based on possession of 
the unindorsed check, and the bank 
still be held liable. Such a case act- 
ually occurred in Tennessee,* to 
which reference will be made later 
in this article. 

Holders of such checks who receive 


* Pickle v. Muse, 88 Tenn. 380. 
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payment generally appreciate the 
reasons underlying the requirement 
that they indorse, and comply with 
the request; but every now and 
again, some particular holder of a 
check which has been made payable 
to him, or has been indorsed to him, 
will refuse, denying the bank’s right 
to make the requirement, and, as- 
serting that he is legally entitled to 
receive the money by mere surren- 
der of the check without placing his 
name on it, will choose to stand on 
his legal rights in case payment is 
refused. 

It is proposed in this article to 
examine into the law as to the legal 
right of the bank to refuse payment 
of a check, unless the payee or in- 
dorsee who presents it, will indorse 
his name on it by way of receipt of 
the money; and we will also con- 
sider, in the case of bearer checks, 
what, if any, right the bank has 
to require a holder to indorse, as 
banks sometimes do, as a measure 
of precaution, by way of tracing 
where the money has gone, should 
any subsequent question arise as 
to the validity of the payment. 


DEBTOR NOT ENTITLED TO RECEIPT. 


It is so customary and reason- 
able, when a debtor pays money 
to his creditor in satisfaction of 
his debt, to ask for and receive a 
receipt, as evidence of the money 
paid, that the belief is held by 
many that the debtor has a legal 
right to a receipt from his creditor 
for money paid. but this is not 
the law. A creditor, standing on 
his legal rights, may refuse to give 
a receipt and in such case a _ ten- 
der of money in payment of a 
debt on condition that its pay- 
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ment be receipted for, is not a legal 
tender.+ 

Now, a bank is a debtor for the 
money on deposit to the depositor, 
with whom it agrees to pay this 
debt in such sums, and to such 
persons, as the depositor may order; 
and in strict law, unless the courts 
recognize a modification of the rule 
by force of business usage, the bank 
has no legal right, when presented 
with a check to which the holder 
is entitled to payment, to require 
the holder to sign a receipt for the 
money, by way of indorsement on 
the back of the check, or otherwise. 

IS BANK ENTITLED TO RECEIPT. 

The practical question, therefore, 
is whether the courts recognize a 
modification of the strict rule of 
law that a debtor is not entitled 
to a receipt, so as to make that 
rule inapplicable in the case of 
payments of bank checks, upon 
which banks are debtors. In a‘case 
in the supreme court of the Dis- 
trict of Columbia,{ the question 
was discussed in the following lan- 
guage: 

“There is no necessity at all for 
the legal operation of a payment 
that the payee should indorse the 
paper. All that he has to do is to 
receive the money. The party to 
whom it is directed is ordered to 
pay so much money to him. All that 
the drawee has to do, therefore, is 
to satisfy himself that when the 
order is presented the true and 
proper person is there at hand to 
receive the payment and to receipt 
for it. It is true it is common for 
the payee to indorse in blank at the 


~ + Sanford v. Buckley, 30 Conn. 349. 
¢ Osborn v. Gheen, 5 Mackey, 189. 
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bank, or for the holder of an instru- 
ment to indorse in blank when he 
receives payment, as a voucher for 
the payment. 

“But a voucher is not necessary 
nor is a receipt necessary to give 
validity to a payment. The bank 
makes the payment of course at its 
peril if the payee shall afterwards 
challenge the payment and say that 
the money was not paid to him, 
but to somebody else. Then it is a 
mere question of identity as between 
the payee and the bank; but it does 
not go to the legal integrity of the 
instrument. 

“The bank upon whom a note or 
bill of exchange is drawn is author- 
ized and required to pay the money 
to the payee, knowing him to be the 
identical man indicated, without any 
indorsement and without any receipt. 
Beyond that, a prudent man might 
well hesitate to indorse a paper which 
was given him to be paid at the 
bank, for this reason: that if he in- 
dorsed it in blank and without 
qualification the bank could, as_ we 
know banks sometimes do, put the 
paper into circulation again; and if 
it should get into the hands of a 
bona fide holder, he might hold the 
payee responsible upon the blank in- 
dorsement. Therefore a prudent man 
might properly decline to indorse, 
in the legal sense of the term, a 
paper when it was paid to him. He 
should receipt it as a matter of 
satisfaction between him and the 
other; but he should qualify his in- 
dorsement by some word or sign or 
indication that he did not mean to 
throw the paper into circulation 
again, but meant to make his name 
upon it only the representative of 
the fact that it had been paid to 
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him, and that the functions of the 
paper had ceased and become entire- 
ly extinct.” 

Here the court says the bank ought 
to have a receipt for the payment 
and the payee should give him a re- 
ceipt, as it would be perilous for the 
bank to pay without such evidence 
of the fact of payment; but the 
court draws a distinction between a 
regular indorsement which the bank 
should not have, and a receipt on 
the check which the bank should 
have; and further, as matter of strict 
law, holds that the bank is entitled 
to neither, saying: ‘‘ The bank upon 
whom a note or bill of exchange is 
drawn is authorized and required to 
pay the money to the payee, know- 
ing him to be the identical man in- 
dicated, without any indorsement 
and without any receipt.”’ 

DOES USAGE AUTHORIZE BANK TO REQUIRE 
PAYEE’S INDORSEMENT ? 

We see that this District of Colum- 
bia case, while recognizing the ne- 
cessity for a bank to have the in- 
dorsement of the payee of the check 
in the form of a receipt of payment, 
going to the extent of saying that 
the payee “‘ should receipt it as a 
matter of satisfaction between him” 
and the bank, nevertheless adheres 
to the strict rule of law that a 
debtor is not entitled to a receipt, 
saying that the bank is “ required 
to pay the money to the payee * * * 
without any indorsement and with- 
out any receipt.’’ But one or two 
cases have gone further and have 
recognized the right of a bank to re- 
quire the payee’s indorsement upon a 
check, before paying him the money. 

The following case arose in Ten- 
nessee a few years ago.* Muse, who 


* Pickle v. Muse, 88 Tenn. 380. 
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was a depositor in the People’s Na- 
tional Bank, owed Pickle $600 and 
gave his check to the latter for this 
amount, payable to Pickle or his 
order, dated March 26, 1887. Pickle 
afterwards sued Muse and the bank, 
claiming that he had never received 
payment of the check. At the trial 
the bank claimed that the check was 
presented by the payee in person 
and paid to him. The check bore 
the bank stamp of payment, March 
28, 1887, but had no indorsement. 
The bank insisted that it never re- 
quired the indorsement of such a 
check when presented for payment 
by the payee in person. The officers 
of the bank in their testimony did 
not pretend to any memory as to 
the payment of the check. They 
proved that it was the rule and cus- 
tom of the bank to require the in- 
dorsement ofall checks drawn against 
it, where the check is payable to the 
payee or order, when presented for 
payment by one other than the 
payee, but that when presented by 
the payee in person they did not 
require his indorsement; and they 
said that in view of their custom or 
rule they would not have paid such 
a check to any one but the payee, 
unless indorsed by him. They in- 
sisted further that the possession of 
the check raised a presumption that 
it was paid to the payee named in 
the check. Pickle testified positively 
that he did not receive payment of 
the check, nor authorize any one to 
collect it for him. The court in de- 
ciding the case against the bank, 
said : 

‘*The possession of an order by the 
person upon whom it is drawn is 
prima facie evidence that the articles 
or money specified therein were de- 
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livered or paid according t 
order. This presumption is, how- 
ever, rebutted by the positive and 
uncontradicted testimony of com. 
plainant that he in fact never did 
collect the check or authorize any 
one to collect it for him. We have 
carefully considered all the circum. 
stances relied upon by the defend- 
ants as tending to support the pre 
sumption of payment to complain- 
antin person, and are of opinion that 
the weight of proof is that the check 
has never been paid to complainant. 

“The custom of the defendant 
bank to pay such checks as the one 
now under consideration to the 
payee without his indorsement is the 
occasion of this litigation. The con- 
trary the usage of commerce 
Such a check, returned to the draw- 
er when paid and debited to his ac- 
count, with the indorsement of the 
payee, would be a voucher for such 
payment in favor of the drawer 
against the payee; but without such 
indorsement it would not be evi- 
dence, as between drawer and payee, 
of such payment. The almost uni- 
versal custom of business is to make 
checks payable to the payee or 
order, for the purpose of making 
the check a voucher for the pay- 
ment. So the indorsement by the 
payee would furnish the banker very 
high evidence of payment in ac- 
cordance with the direction of the 
drawer.” 

In the above we have a case where 
a bank paid a check without re 
quiring indorsement by the payee. 
The payee testified positively he 
had never received the money. The 
bank’s only counter evidence to this 
was possession of the unindorsed 
check, and the inference that it 
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must have paid the payee as it 
would not have paid the money 
to any one else. This was insuff- 
cient to protect the bank from loss. 
A case of this kind shows the ab- 
solute necessity of a requirement 
of payee’s indorsement, as evidence 
of receipt of payment. Further- 
more, the court recognizes the bank’s 
legal right to make such require- 
ment forit says the usage of commerce 
and the almost universal custom of 
business is to require the indorse- 
ment of the payee of such checks. 

In the state of New York, the right 
of the bank to require indorsement 
by the payee as a pre-requisite to 
paying him a check, would also seem 
to be recognized by the courts. In 
Rowley v. National Bank of Deposit,* 
Rowley sued the bank for refusing 
to pay his check to the erder of one 
Stimpson, the bank having marked 
it ““ N. G.”, but the court did not go 
into the question of what damages 
a bank must pay for dishonoring a 
check which it is bound to pay, but 
dismissed the case for the reason 
that the depositor did not allege 
that the check was indorsed by the 
payee, holding that unless the check 
was indorsed, the bank was not 
bound to pay it and might right- 
fully refuse. The court said: ‘There 
is no allegation in this complaint 
that the check was indorsed by the 
payee, or that the defendant was 
bound to pay the same, and the 
court cannot assume that the check 
was so indorsed. Until it was in- 
dorsed, the defendant was not bound 
to pay it; and before there can be 
any cause of action against the de- 
fendant, because of its refusal to 
pay the check, the plaintiff must 


* 63 Hun, 550. 
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allege that the defendant was under 
a legal obligation to pay the same.”’ 

True, in this case, the check was 
not presented by the payee in per- 
son, but by a bank in which the 
payee deposited it; but in a later 
case, the same ruling was made, 
where the payee personally present- 
ed the check.+ In this last stated 
case, a check was made payable to 
a commercial firm, which presented 
it on two different occasions at the 
bank, and were refused payment on 
the ground of “no funds.’”’ The 
depositor sued the bank for damages, 
and the court said: 

“There was no allegation in the 
complaint that the check was ever 
indorsed by the payees either before 
or at the time or times it was pre- 
sented to the bank for payment. So 
far as the action may be regarded 
as one for damages caused by the 
non-payment of the check, this lat- 
ter allegation was a necessary one 
in the complaint, and in the absence 
of such allegation the complaint was 
defective.” 

It is to be regretted that the de- 
cisions are not more numerous and 
pronounced upon the precise ques- 
tion of the right of the bank to re 
quire the payee of a check to in- 
dorse it before paying him the money 
over the counter. But the custom 
or usage to require indorsement is 
so universal, and so necessary for 
the protection of both bank and de- 
positor, that it is reasonable to as- 
sume that the bank’s refusal to pay 
a check to a payee, unless he indorse 
a receipt of payment upon it, will 
be sanctioned by the courts in the 
future, and the rule of law establish- 
ed that a bank is under no obliga- 


+Eichner v. Bowery Bank, 24 App. Div. 63. 
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tion to pay a check to the payee in 
person, unless it bear his indorse- 
ment by way of receipt, and if pay- 
ment is refused for want of such re- 
ceipt, that the check is not properly 
protestable, nor the depositor an- 
swerable in damages. 

Where the check is indorsed by the 
payee to another, and presented in 
person by the indorsee, although 
payment without the latter’s indorse- 
ment, would afford the depositor 
the necessary voucher against the 
payee, stillso far as the bank is 
concerned, the same necessity of 
protecting itself, by obtaining writ- 
ten evidence of the person receiving 
payment, exists. While there are no 
decided cases touching this precise 
point, the interests .of the bank are 
such as to require the signature of 
the indorsee upon the check paid to 
him. Otherwise, banks would be at 
the mercy of fraudulent and un- 
scrupulous indorsees who, after re- 
ceiving payment, might claim the 
contrary, asserting loss of the check 
and payment to a finder. In such 
cases, positive testimony of non- 
payment might be held to outweigh 
the bank’s contention of payment, 
not based on positive knowledge, 
but on mere presumption of payment 
arising from possession of the un- 
indorsed check. 

HOLDER OF BEARER CHECK NEED NOT IN- 
DORSE. 

Banks sometimes request the holder 
of a check payable to bearer, or 
payable to order and indorsed in 
blank by the payee, to indorse his 
name on the check before receiving 
payment. While such requests are 
justifiable on the ground of good 
business policy and prudence, there 
is no legal right in the bank to re- 
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quire such indorsement, and i! the 
holder refuse, the check is properly 


_protestable. 


A test case was once brougiit in 
Cleveland, Ohio, to settle this ques- 
tion, an interesting report of which 
will be found in volume 8 oi the 
Weekly Cincinnati Law Bulletin, at 
page 69.* The report states that 
the custom had prevailed for some 
time among the banks and bankers, 
of requiring persons presenting checks 
to indorse the checks both when 
originally made payable to order, 
and when indorsed in blank. The 
right of the banks to impose this 
condition, the report said, had been 
much questioned, and no adjudica- 
tion had ever theretofore been made 
upon the subject. The question, it 
was said, was an important one in 
commercial law, the banks on the 
one side insisting on it asa _ precat- 
tion necessary in their business, 
while customers insisted that it un- 
duly and unnecessarily infringed on 
the commercial law, interfered with 
the negotiability of commercial paper, 
gave improper information as to 
the person through whose hands 
the paper passed, and exposed the 
holders to danger of a suit in case 
of dishonest re-issue of the check, a 
danger which experience had shown 
to be real in case of notes and 
bills of exchange. Under these cir- 
cumstances a suit was brought in 
the Court of Common Pleas to 
test the question, in which a de- 
cision was rendered by Judge J. 
M. Jones to the effect that wherea 
check is. drawn payable to the 
order of a person, and duly im 
dorsed in blank by him and de 
livered to another, the holder cannot 


* McCurdy v. Society for Savings; year 1°82 
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be required, on presentation to the 
bank, to indorse the check. The de- 
cision does not cover the case of a 
check presented by the payee in per- 
son, unindorsed, but the case of a 
bearer check, and the question 
whether the bank had a right, by 
law or usage, to require the signa- 
ture of the holder of such a check on 
its back, as a condition of its pay- 
ment, isdecided adversely to the bank. 

Mr. Daniel, in his work on Nego- 
tiable Instruments also _ states*: 
“Clearly the bank cannot require 
the holder’s indorsement when the 
check is payable to bearer.” 

CONCLUSION, 
In conclusion, the courts do not 


*§ 1648. 
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The Comptroller of the Currency 
yearly publishes a volume showing the 
condition of all the reporting national 
banks in the country; and in a number 
of the States which have banking depart- 
ments, or departments which receive 
reports of banks and trust companies 
operating under State laws, these re- 
ports are published annually ; but it 
has remained for private enterprise to 
compile and publish a volume, for the 
information of the financial public, 
showing the condition, on a given date, 
of all the trust companies in the various 
States of the Union. 

The United States Mortgage and 
Trust Company of New York has the 
honor of being the pioncer in this com- 
mendable enterprise. In a handsome 
volume, issued by that company Octo- 
ber rst, entitled ‘‘ Trust Companies of 
the United States,” is given a statement 
of condition of every trust company in 
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recognize a legal right in a bank to 
require the holder of a bearer check 
to indorse it as a pre-requisite of 
receiving payment; but in the case 
of checks payable to named payees 
or their order, and presented by the 
payee or indorsee in person, the 
courts are beginning to recognize 
that universal usage, founded on 
business necessity, authorizes the 
bank to require the holder to in- 
dorse, at allevents in form of a re- 
ceipt of payment, and to refuse pay- 
ment until such requirement is com- 
plied with; to this extent modifying 
the strict rule of law that a debtor 
is not legally entitled to a_ receipt 
for money paid. 


THE UNITED STATES. 


the United States which has submitted 
a report to the compilers. The inform- 
ation published is classified under States, 
and shows name and address of trust 
company, a statement of assets and 
liabilities, date when business com- 
menced, bid and asked quotation for 
stock, price of last sale, dividend rate 
for 1902 and 1903, New York corres- 
pondents of all companies except those 
in New York City, and a full list of 
officers and directors. In their pub- 
lished announcement, the United States 
Mortgage and Trust Company say : 

‘* Recognizing the usefulness of com- 
prehensive data concerning trust com- 
panies, the publishers of the present 
work have from time to time filed, for 
their own uses, most of the facts which 
they now have the pleasure of present- 
ing in book form. In the compilation 
of ‘Trust Companies of the United 
States,’ however, every company has 
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been requested to furnish a statement 
of its affairs, and these statements, as 
of a uniform date, and comparatively 
and compactly arranged, comprise a col- 
lection of facts which, it is believed, will 
interest not only the companies them- 
selves, but the entire financial public. 

‘These statements were requested 
of the Companies as of June 30, 1903, 
and most of the facts are as of that date. 
Only in an occasional case has a com- 
pany been omitted, owing to a lack of 
authoritative information ; so that, ex- 
cept for some 200 companies organized 
during 1903 whose figures are not yet 
obtainable, the facts now published 
comprise a complete view of the finan- 
cial condition and personnel of the trust 
‘companies of our country.” 

This book is of peculiar value. Noth- 
ing so comprehensive has ever hereto- 
fore been issued in behalf of American 
trust companies. The book will be 
widely consulted now, but its particu- 
lar usefulness will be as a means of 
comparison with future statements of 
condition, changes in personnel and 
other facts not hitherto obtainable for 
lack of comparative and complete facts 
and figures regarding trust companies. 

The United States Mortgage & Trust 
Company have presented a copy of the 
book to every company which has for. 
warded a statement. 

Duplicate copies can be obtained by 
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sending Two Dollars tothe Metropolitan 
Advertising Company, the Distributing 
Agents, at 6 Wall Street, New York. 

Since writing the foregoing we have 
been advised by the United States Mort- 
gage & Trust Company that the un- 
qualifiedly favorable reception granted 
this book by the Trust,Companies of 
the country upon receipt of the copies 
presented to them, has led the company 
to provide at once for similar books of 
reference containing the same sort of 
facts relative to the Savings Bank and 
State Bank business of the country. 
Under their copyrights, the company 
may also cover, at a later date, a volume 
containing comparative National Bank 
statements, facts and names, and this 
volume, together with a book devoted 
to private bankers will, of course, cover 
the entire American banking field. 

The Savings Bank statements the 
company are now arranging to send for 
asof September 30th. The State Banks 
will be asked to do the same on De- 
cember 31, and these two additions to 
the present book will, it is hoped, be 
assured facts by the close of. the pres- 
ent year. 

The plan of the United States Mort- 
gage & Trust Company in behalf of 
the Savings Banks will be, as it has 
been in behalf of Trust Companies, to 
present acopy to every Savings Bank 
furnishing its quota of information. 
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ELASTIC CURRENCY BASED ON BONDS. 


BY CLARENCE VAN DYKE TIERS, PAYING TELLER, DOLLAR SAVINGS BANK, PITTSBURG. PA. 


In this stage of civilization, al- 
most every human enterprise or ac- 
tivity depends largely for its success- 
ful existence on its ability to pro- 
vide acceptable money to meet its 
obligations. Every citizen of this 
nation is, therefore, vitally interest- 
ed in the currency question. When 
we realize to what extent we are de- 
pendent upon an ever ready supply 
of legal tender or other acceptable 
money, the currency question be- 
comes at once of the greatest inter- 
est and importance. 

Our present currency, although 
perfectly safe and acceptable every- 
where, is defective in that its volume 
does not contract and expand with 
the contraction and expansion of 
the volume of trade,—in other words, 
that it is not elastic. 

Then, too, theideal currency system 
should automatically govern the 
rates of interest in such a manner 
as to prevent either dangerously 
high interest rates, or, what is still 
worse, dangerously low _ interest 
rates. 

To me it has been a matter of the 
greatest surprise that authors of 
currency schemes have made no ef- 
fort to legislate against wild com- 
mercial booms and abnormally low 
interest rates. For it must be borne 
in mind that it is (through the 
agency of watered stocks, rampant 
speculation and abnormal expansion 
of credit) during these financial 
sprees,—these periods of dangercusly 


low interest rates,—these periods of 
booms and over confidence,—that 
the seeds of fear, panic, failure, finan- 
cial wreck, commercial depression 
and industrial stagnation, are sown 
broadcast. ‘‘As ye sow, so also 
shall ye reap.”” Until such tenden- 
cies as these are effectually checked, 
there will always be a currency ques- 
tion. ; 

What then, has been offered as a 
solution of this question? 

Greatly as it is to be regretted, it 
is, nevertheless, true that, in the 
country’s hour of need, selfish asset 
currency inflation schemes alone have 
been suggested; and, as these various 
schemes are familiar to all, I will 
omit them here and describe a plan 
based on bonds which I have formu- 
lated into a bill and which was in- 
troduced into Congress on December 
3rd, 1901. The bill is as follows: 

“A BILL. 
“To give to savings institutions, 
state banks, national banks, trust 
companies, and all corporations 
and individuals the privilege of 
depositing with the Treasurer of 
the United States, bonds of the 
United States, and such state, 
county and municipal bonds as 
may be approved by the Presi- 
dent of the United States and 
the Secretary of the Treasury, 
and securing therefor certain 
legal tender notes; providing 
for a tax on said notes, and pro- 
viding for the issue of bonds of 
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the United States to maintain 
the parity of said notes; there 
by securing an elastic emergency 
circulating medium of exchange, 
and thus lessening the danger of 
currency famines and financial 
panics. 

“Section 1. Be it enacted by 
the Senate and House of Repre- 
sentatives of the United States 
of America, in Congress assem- 
bled, That the Secretary of the 
Treasury is hereby authorized 
and required, as rapidly as prac- 
ticable, to cause to be provided 
and kept in readiness for issuing, 
upon such demand or demands 
as may be made according to 
the provisions of this bill, a 
supply of circulating notes, to 
be known as United States Cur- 
rency Notes. Said notes, in the 
payment of all debts, either pub- 
lic or private, shall be legal ten- 
der for a dollar of 25.8 grains 
of gold, 0.9 fine, for each dollar 
they represent, and they shall be 
exchangeable for gold-bearing 
bonds of the United States in 
the manner provided for in Sec- 
tion four of this bill, and when 
exchanged, they may be re-issued. 
Said notes shall be provided in 
sufficient quantities to insure 
there being in the treasury, at 
all times, ready for issue, an 
amount of them equivalent to 
$100,000,000, and they shall be 
issued only when secured by de- 
posits of bonds as provided in 
Section Three of this bill, or in 
exchange for other notes or coin 
of the United States. 

“Section 2. In order to furnish 
suitable notes for circulation, 
the Secretary of the Treasury 


shall cause plates and dies to b: 
engraved in the best manner to 
guard against counterfeiting and 
fraudulent alterations, and shal! 
have printed therefrom and num- 
bered, such quantity of circulat- 
ing notes of the denominations 
of $1, $2, $5, $10, $20, $50, 
$100, $500, $1,000, $5,000 and 
$10,000, as may be required to 
supply the demands of those en- 
titled to receive the same. Such 
notes shall express upon their 
face or back: 

“‘First.—That they are secured 

by bonds, deposited with the 
Treasurer of the United States. 
““Second.—That in the payment 
of all debts, either public or priv- 
ate, they are legal tender for a 
dollar of 25.8 grains of gold 0.9 
fine, for each dollar they repre- 
sent. 
“ Third.—That United States 
Currency Notes, if presented to 
the Treasurer of the United States, 
in amounts of $1,000 or multi- 
ples thereof, will be exchanged 
at their face value for gold-bear- 
ing bonds of the United States, 
maturing in five years, and bear- 
ing interest at the rate of 3 per 
cent.* per annum. 

‘“‘Fourth—The engraved sig- 
natures of the Treasurer and 
Register, and the imprint of the 
seal of the treasury. 

* Fifth.—Such devices and such 
other statements, not inconsist- 
ent with the provisions of this 
bill, as the Secretary of the Treas- 
ury shall, by regulation, direct. 

“Section 3. Any and all sav- 
ings institutions, state banks, 
trust companies, or other cor- 
porations, firms or individuals, 
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so desiring, may deposit with 
the Treasurer of the United States, 
bonds of the United States, or, 
subject to the approval of the 
President of the United States 
and the Secretary of the Treas- 
ury, bonds of states, counties or 
municipalities within the United 
States, and such depositors shall 
receive, in exchange for the bonds 
deposited, United States Currency 
Notes, such as are provided for 
by Sections One and Two of this 
bill, in amounts equal to 95 per 
cent. of the par value of the 
bonds of the United States, and 
in amounts equal to 60 per cent. 
of the par value of all other 
bonds; provided, however, that 
should the market value of such 
bonds, in the judgment of the 
Secretary of the Treasury, be or 
become depreciated, the Treas- 
urer of the United States is here- 
by directed to require the deposi- 
tor to deposit in addition, law- 
ful money of the United States 
equal to the depreciation of the 
market value of said bonds be- 
low their par value; and should 
the depositor fail to promptly 
make the said additional depos- 
its of lawful money, or should he 
fail for six months to pay the 
tax hereinafter provided for, the 
Treasurer of the United States is 
hereby required to immediately 
sell said bonds at public or priv- 
atesale. Each depositor of bonds 
under the provisions of this bill 
shall pay quarterly on the first 
days of March, June, September 
and December, tothe Treasurer 
of the United States, a tax equal 
to 6 per cent. per annum on the 
amount of said notes received by 
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him, during the time said bonds 
remain on deposit, and each de- 
positor shall receive all interest 
on said bonds the same as 
though they were in his own pos- 
session. 

“‘Any depositor or his represen- 
tative or assignee, may, at any 
time, demand and receive the 
bonds which he deposited, or the 
proceeds of their sale as provid- 
ed by this section, together with 
any and all deposits of lawful 
money which the depositor may 
have been required to make, upon 
the return to the Treasurer of 
the United States of an amount 
of United States Currency Notes, 
or other notes or coin of the 
United States, equal to the face 
value of the notes received by the 
said depositor, and the unpaid 
tax thereon, as herein provided. 

“Section 4. The Secretary of 
the Treasury is hereby author- 
ized and required to have pre- 
pared from time to time, and in 
sufficient quantities to meet the 
provisions ofthis bill, bonds ofthe 
United States in denominations 
of $1,000, or multiples thereof, 
the interest and principal of 
which shall be payable in gold 
coin of the United States, if de- 
manded. Said bonds shall be 
payable in five years after date, 
and they shall bear interest at 
3 per cent.* per annum. Said 
bonds shall be free of all taxa- 
tion. And the Secretary of the 
Treasury shall issue said bonds 
at their face value, to any and 
all persons demanding them, who 
present to the Treasurer of the 
United States, in exchange there- 
for, United States Currency notes 
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in amounts of $1,000 or multi- 

ples thereof. 

“Section 5. All acts or parts 
of Acts, inconsistent herewith 
are hereby repealed.” 

It will be noticed that this bill 
provides for the issue of a bond se- 
cured government currency on which 
the depositor of the bonds would 
pay a tax of 6 % until he reclaimed 
his bonds by returning to the gov- 
ernment an equal amount of lawful 
money. This would tend to prevent 
dangerously high rates of interest. 
The notes would not be payable in 
gold coin, but would be legal tender 
equally with gold coin, and would 
be exchangeable for five year gold 
bearing bonds bearing 3 °* interest. 

Of course, no currency would be 
taken out nor held out under the 
provisions of this bill unless it could 
not be obtained in the usual manner, 
but the holders of acceptable bonds 
need never fear a currency famine. 

The new notes, after getting into 
circulation, would be exchangeable 
at any time at their face value for 
new 3 ",* government bonds, and this 
would tend to prevent dangerously 
low rates of interest, as the volume 
of currency would be contracted as 
soon as the interest return from 
this class of securities fell below 
3 %.* 

Thus could we secure an elastic 
currency that would automatically 
respond to every requirement, and, 
in so doing, we would supply a cur- 
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rency based on the solid rock of 
public confidence. 

This is the first currency plan that 
has included a provision for pre- 


_ venting abnormally low, as well as 


abnormally high, interest rates; and, 
I believe it is, therefore, the first 
real solution of the currency ques- 
tion. I am confident that it is, at 
least, the stepping stone to that 
perfect system of finance upon which 
lasting and uninterrupted prosperity 
must rest. It is the result of an 
earnest, patient and patriotic effort 
to devise a currency system best 
suited to the country’s present and 
future needs; and, if some thought 
or idea may have been evolved which, 
in the future, may crystalize into 
acts conducive to the public welfare, 
then I shall feel that my work has 
not been in vain. 

I shall be glad to answer any 
questions or any criticisms of this 
measure. 


* Government bonds at present prices net the 
purchaser about 2¢; and. of course, the bonds 
here provided for should not bear a greater rate 
of interest than others of their class were netting 
at the time of the passage of this bill. But if the 
Government were not a purchaser of its own 
bonds at the present unnaturally high prices, 
it is the opinion of the writer that Government 
bonds would now sell on a basis much nearer 
3% than 2%. This bill should be altered in this 
respect to correspond with conditions at the 
time of its adoption, and it should afterwards 
be amended so as to provide for the issue of 
3% bonds as soon as Government bonds de- 
creased in value to a 3% basis. 
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BANKS AS PURCHASERS OF BILLS OF LADING. 


The doctrine under which banks, which purchase drafts with bills of lading, 
are held not only to succeed to the rights, but to assume the contract 
liabilities of the seller to the buyer of the goods shipped, repudiated in 


Texas, the State of its origin. 


Many bankers will read with satis- 
faction the decision of the Supreme 
Court of Texas in Blaisdell Co. v. 
Citizens National Bank, of Tyler, 
which we publish in this number. It 
gives a death blow, or, at all events, 
a crippling blow, to the doctrine 
that where a bank purchases from a 
shipper of goods, a draft for their 
price with bill of lading attached, it 
becomes the owner of the goods 
coupled with all the contract liability 
of the shipper that the goods are up 
to contract, the result of which was 
that when the bank had collected 
the draft from the drawee and it 
afterwards turned out that the 
goods were defective in quantity or 
quality, or were otherwise not up to 
contract, the bank was liable, as 
owner, for breach of warranty, and 
must respond in damages to the con- 
signee of the goods. 

This doctrine had its origin in the 
case of Landa v. Lattin, decided by 
the Court of Civil Appeals of Texas 
in 1898, It was subsequently follow- 
ed by the Supreme Court of North 
Carolina in February, 1900,* and in 
June, 1902, the Supreme Court of 
Mississippi adopted the rule.+ In 
January, 1901, the Supreme Court 
of Iowa repudiated the doctrine; § 
and now the Supreme Court of Texas, 


~* Finch v. Gregg, 126 N.C, 176. 
t+ Russel v. Smith Grain Co., 19 B. L. J. 625. 
§ Tolerton v. Bank, 18 B. L. J. 194. 


in the Blaisdell case, approves the 
Iowa case and disapproves Landa 
v. Lattin. 

In the ‘‘ Journal’ for September, 
1902, we published an exhaustive 
article, in which we stated the form 
of transaction giving rise to the 
doctrine that the bank which pur- 
chased a draft with bill of lading 
collateral, became a seller and war- 
rantor of the goods to the drawee 
or consignee, reviewed the reasoning 
of Landa v. Lattin, exposed its 
fallacy, showed the cases which had 
followed Landa v. Lattin, and the 
Iowa case, which had repudiated it, 
and described how the banks, as a 
method of protection in the conduct 
of this branch of the banking busi- 
ness, had adopted forms of stamps 
which they impressed upon the pur- 
chased documents, disclaiming re- 
sponsibility for the quantity, quality 
or delivery of the goods, covered by 
the bill of lading attached to the 
draft, payment of which they receiv- 
ed. Reference is made to that article 
for full information upon the subject. 

The Supreme Court of Texas now 
throws the doctrine out of that State. 

A Massachusetts concern purchased 
cotton from a seller in Texas. The 
cotton was shipped, and sight drafts, 
with bills of lading attached, pur- 
chased by a Texas bank, and col- 
lected from the drawee before the 
cotton had arrived. When the cot- 
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ton arrived, it was found to be far 
short of the quantity contracted and 
paid for. Thereupon, the Massachu- 
setts buyer, reciting the facts, peti- 
tioned the Texas court that the 
Texas bank, which had purchased 
the drafts, and which, it alleged, had 
thereby become owner of the cotton, 
and had undertaken and promised 
to carry out the seller’s contract, be 
held answerable to it in damages. 
This petition was demurred to by the 
bank—that is to say, the bank, con- 
ceding all the facts alleged in the 
petition to be true, contended that 
nothing was shown to hold it liable; 
and the Supreme Court sustains the 
demurrer. It holds that Landa v. 
Lattin, which declared this warrantor 
liability on the part of a bank pur- 
chasing a draft with bill of lading, 
was wrong; and that “the true 
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question in such cases is whether o1 
not money so paid upon bills o' 
exchange can be recovered as having 
been paid by mistake, which is nega- 
tived by the rules of the law merchant 
—not whether or not there has been 
a breach of contract by the holder, 
who never has a contract with the 
drawee of the bill of exchange until 
the latter honors it.” 

As a result, banks all over the 
country which purchase drafts on 
Texas, secured by bills of lading repre- 
senting goods shipped to that State, 
need no longer resort to the use of 
a stamped denial of responsibility 
for the goods; but, as yet, on all 
drafts representing shipments to 
North Carolina and to Mississippi, 
the necessity for such rubber-stamp 
method of protection remains. 


SAVINGS BANKS AND TRUST COMPANIES IN VERMONT. 


The report of Frederick S. Platt, 
inspector of finance of the state of 
Vermont for the year ended June 
30, 1903 has been received. Twenty 
two savings banks and twenty trust 
companies are doing business in the 
state, and the aggregate deposits 
held by these institutions at the 
close of business June 30, was 
$44,628,148 77, which is $2,640,- 
651.52 more than the same institu- 
tions held June 30,1902. The total 
resources at close of business June 
30 were $48,377,839.27 which ex- 
ceeded the resources June 30, 1902 
by $2,981,025.48. The surplus and 
accumulated profits of the savings 
banks and trust companies combined 
amounted, June 30, 1903, to 
$2,549,439.41. During the year, 
depositors were paid or credited with 
dividends or interest to the amount 
of $1,323,339.45, the rate of in- 
terest on deposits of different institu- 


tions ranging from 3% to 3 per 
cent. $54,125 in dividends to stock- 
holders were paid by fifteen of the 
twenty trust companies, two paying 
12 per cent., one, 10 per cent., one 
9 per cent., one 8 per cent, seven 
paying 6 per cent., one 5 per cent. 
and two, 4 per cent. Five trust 
companies did not pay dividends to 
stockholders. 

The Vermont law requires the veri- 
fication of deposit books each fifth 
year at such time as the Inspector 
of Finance shall designate, and May 
1903 was designated by the Inspec- 
tor under this law. The total num- 
ber of deposit books returned for 
examination under the law was 


whole number outstanding, and 48 
per cent. of the total deposits. The 
total number of errors reported was 
119, all small clerical errors. 
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THE BANK CLERKS’ CONVENTION. 


The first annual convention of the 
Chapter delegates of the American 
Institute of Bank Clerks was held at 
Cleveland on September 18 and 19. 
The Convention was characterized 
throughout by the earnestness display- 
ed and the close and undivided atten- 
tion paid by each andevery one to the 
entire proceedings. A full, verbatim 


report of the proceedings is published . 


in the Bank Clerks’ Bulletin for 
October 15 and this report deserves 
a reading by every banker in the 
country who is interested in the 
work and the success of the bank 
clerk. 

The members were welcomed to 
Cleveland by Col. J. J. Sullivan, 
President of the Central National 
Bank, on behalf of the entire bank- 
ing fraternity and the Cleveland 
Chamber of Commerce. In_ succes- 
sive addresses by the Secretary of 
the Institute, Mr. George E. Allen, 
by the Editor of the Bulletin, Mr. 
Joseph C. Lincoln, and by Prof. C. 
H. Sumwalt, in charge of the Cor- 
respondence School, the aims and ob- 
jects of the Institute were outlined 
at length and a detailed view given 
of the various branches of work up 
to date, with practical suggestions 
as to what was needed to make the 
educational work still more effective. 
A good portion of the day was taken 
up witha discussion, by the delegates, 
of chapter work, which was classi- 
fied into four divisions, chapter lec- 
tures, chapter libraries, permanent 
quarters, and chapter work which 
gives the most practical results. 


This discussion which was partici- 
pated in by a large number of mem- 
bers, was very instructive and very 
helpful in showing what branches 
of chapter work had produced the 
most effective results and in giving 
the members of each chapter, the 
detailed experiences of all the others, 
with regard to the various methods 
employed in bringing out and en- 
listing the interest of bank clerks in 
each particular locality, and as to 
the character of chapter work which 
produced the best results in the line 
of education and improvement in 
the bank clerks’ calling. 

The evening of September 18th 
was devoted to a debate upon the 
proposition, Resolved, that the col- 
lection of country checks at par is 
contrary to general business prin- 
ciples. Three members from Chap- 
ters in Washington, Detroit and 
Philadelphia took the affirmative, 
and three members from Buffalo, 
Minneapolis and Providence the nega- 
tive. The debate throughout was 
characterized by skillful and mas- 
terly arguments on the part of all 
the speakers, rendering it difficult 
for the three judges to determine 
upon which side the weight of con- 
vincing argument rested. The de- 
cision was finally awarded the nega- 
tive side. 

On Saturday, September 19, the 
delegates listened to an address by 
Mr J. B. Finley, President of the 
Institute, whose words of encourage- 
ment and praise made a _ profound 
impression upon his hearers, and 
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who, as representative of the Ameri- 
can Bankers’ Association, expressed 
the deep interest which the parent 
body takes in the progress and wel- 
fare of the junior organization. 
Saturday’s session was devoted to 
the discussion of a tentative plan 
of permanent organization which, 
after submission to the board of 
trustees, should they approve, will 
then be submitted to the various 
chapters for their action; and to 
the election of officers of the con- 
vention. The officers elected were: 
President, F. I. Kent, Chicago; - 
Vice-President from the Middle West, 
R. M. Richter, St. Louis: Vice-Presi- 
dent from the Far West, J. W. Mc- 
Dermott, San Francisco; Vice-Presi- 
dent from the East, Samuel Ludlow, 
Jr., New York; Secretary, Clay Her- 
rick, Cleveland; Treasurer, C. W. 
Dupuis, Cincinnati. 

The entertainment provided for the 
visiting delegates by the members 
of Cleveland Chapter was on a royal 
scale. On Friday evening, after the 
debate, a smoker and buffet luncheon 
was given at the University Club; 
on Saturday afternoon the delegates 
were driven in tally-hoes through 
Cleveland’s beautiful streets and along 
the Lake shore, stopping at the Coun- 
try Club; and on Saturday night, as 
the culmination of a most successful 
convention, a banquet was given at 
the Hollenden, characterized by 
speeches bright and witty, as well as 
earnest and thoughtful, and all 
breathing enthusiasm for the future 
success of the Institute. 

There is one result foreseen of this 
educational movement of bank clerks 
which strikes the writer most forci- 
bly, namely, the creation, in the 
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younger generation of bankers, of a 
body of speakers, whose voice will 
be most potent in shaping govern. 
mental policy in state and nation, 
At the present day, it is the excep- 
tion rather than the rule, that the 
banker is a public speaker. His head 
is full of wisdom and common sense, 
he knows what is right doctrine and 
whatis wrong, and among his friends 
and acquaintances his words are 
most convincing; but, speaking 
broadly and allowing for numerous 
exceptions, he lacks the ability to 
stand before an assemblage of his 
fellow men and impart what he him- 
self knows. Too often must he give 
way to the demagogue, who sways 
the multitude with his specious har- 
angue and, by mere force of his un- 
answered fallacies, carries the day. 
With the advent of the American [n- 
stitute of Bank Clerks there seems 
destined to spring into being, all 
over the country, men who not only 
will have the knowledge, but the 
ability to impart it in a convincing 
way; each chapter is a debating club 
where many young bank men re- 
ceive a training and acquire an abil- 
ity as public speakers, so necessary 
a part of the education of a citizen 
in a free commonwealth; and it 
would seem as a result of this that 
the true nature of the banker’s cal- 
ling as a promoter, rather than an 
enemy, of the general welfare, and 
the benefits to the people of the 
economic propositions for which the 
banker stands, will receive a_ better 
hearing and make a more convinc- 
ing impression upon the general pub- 
lic in the future, than has been the 
case in the past. 
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BANKING LAW. 


¥ Raoses Department embraces all the newly decided cases of importance to bankers, bank coun- 
The experiences they disclose are likewise worthy the careful 

attention and study of the merchant, the depositor and the bank student seeking advancement. 

Further information regarding any case published herein will be furnished on application. 


sel and bank directors. 


RIGHT OF PURCHASER OF DRAFT FROM IMPOSTOR. 


Indorsement of draft to impostor asserting himself to be Brubaker to whom money 
due—Indorsement by impostor as Brubaker—Purchase of draft from impostor by 
bank and collection of proceeds—Purchasing bank not liable to indorser of draft. 


Hoffman v. American Exchange National Bank, Supreme Court of Nebraska, Decem- 


ber 18, 1901 ; on rehearing June 18, 1902. 


(Now first available 


for publication by order of court.) 


The disbursing agent for the executor 
of an estate held a distributive share for 
one Peter W. Brubaker. He entered into 
correspondence with an impostor at Lin- 
coln, Neb., signing himself Peter W. Bru- 
baker, in belief that he was the person 
entitled to the money and finally pur- 
chased a bank draft, payable to his order, 
which he indorsed to Peter W. Brubaker 
and mailed to the impostor at Lincoln, 
Neb. Defendant bank purchased the 
draft, on indorsement by the latter as 
Peter W. Brubaker and collected it. 

Held: The purchasing bank acquired 
good title to the draft and is not account- 
able for its proceeds to the disbursing 
agent who indorsed it to Brubaker. 


Commissioners’ Opinion. Departmeat 
No. 1. Errorto District Court, Lancas- 
ter County; Holmes, Judge. 


Action by Christian S. Hoffman against 
the American Exchange National Bank. 
Judgment for defendant, and plaintiff 
brings error. Affirmed. 


Hastincs, C. The question in this 
case is whether or not the defendant bank 
is liable to plaintiff for the amount of a 


draft to his order, procured at Elizabeth- 
town, Pa., and indorsed to the order of 
Peter W. Brubaker, and sent by plaintiff 
to an impostor at Lincoln, Neb., who 
claimed to be Brubaker, and which was 
cashed for the impostor by the defendant 
bank. The plaintiff was acting as dis- 
bursing agent for the executor of an es- 
tate, from which one Peter W. Brubaker 
was entitled to receive $264.15. The 
plaintiff had made considerable exertions 
to find Brubaker for the purpose of mak- 
ing this payment but had failed to do so. 
Plaintiff had made to Brubaker two pre- 
vious payments from the estate—one paid 
by a draft sent to Illinois and receipted 
for by him, and. one payment made to 
him in person at Elizabethtown, Pa., 
where plaintiff resides. With reference 
to this third and final payment, plaintiff 
had written to Omaha and to Illinois, and 
received no response. He finally receiv- 
ed a letter dated July 2, 1895, saying: 


“Lincoln, Nebr., July 2, 1895. 
Mr. C. S. Hoffman: I got a letter from 
my brother sade you wanted my address 
it is Peter W. Brubaker, Lincoln, Nebr.” 


To this plaintiff replied as follows: 
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Elizabethtown, July 5, 1895. 
Mr. Peter W. Brubaker: This afternoon 
I received your letter. I have been 
writing around to the different places 
where you were before, but the letters 
came back. You will take the release be- 
fore a notary public, sign and acknow- 
ledgeand have some person to sign as 
witness, and then return it to me, and I 
will send you draft for your share, less 
expenses. Yours truly, 
C. S. Hoffman.” 
The release was executed evidently to 
plaintiff’s satisfaction, for on July 12th 
he sent the following letter: 
‘*Elizabethtown, July 12, 1895. 
Mr. Peter W. Brukaker, Lincoln, Neb. 
Your release to Jacob Risser, executor of 
the will of Peter Oberholtzer, deceased, 
came back all right. Inclosed you find 
draft No. 5774 for $264.15 which with 
$1.75 for the expense of release and draft 
is in full of your share in the final distri- 
bution of the estate. Please let me hear 
from you when you get this so that I 
know that all is right. 
Yours truly, 
C. S. Hoffman.” 
The draft mentioned was cashed by 
the defendant bank; the recipient being 
identified as Peter W. Brubaker by the 
notary, Walter A. Leese, of Lincoln, be- 
fore whom the release had been executed, 
and in whose care the final letter and 
draft were sent by the plaintiff. The 
evidence, however, shows conclusively 
that the Peter W. Brubaker who was en- 
titled to this money was not in Lincoln 
at that time, but in Indiana. He says he 
received no money. Plaintiff has been 
called upon to pay it again. The draft 
cashed by the defendant bank was never 
indorsed by the Peter W. Brubaker who 
was entitled toa share in the estate of 
which Hoffman was disbursing agent. 
The draft was, by the defendant, trans- 
mitted to a New York correspondent, and 
collected through it from the drawer at 
Elizabethtown, Pa. It was drawn to the 
order of C. S. Hoffman, by him indorsed 
payable to the order of Peter W. Bru- 
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baker. The district court found that the 
above facts did not show any liability on 
the part of the defendant bank, and rend- 
ered judgment accordingly. That judg- 
ment we are asked to reverse, as not be. 
ing sustained by the evidence, and on 
the ground that the facts shown do con- 
stitute a liability against the defendant 
bank 

The trial court found, first, that the 
plaintiff intended the draft to be paid to 
the individual who received the money 
from defendant, and that defendant was 
not guilty of any negligence in paying it; 
second, that the defendant was led and 
induced to pay the draft by acts of plain- 
tiff, and plaintiff's negligence prompted 
its payment; and, third, that the plain- 
tiff was not the real party in interest, and 
could not maintain the action, it appear- 
ing that he was simply the agent of 
Risser, the executor of the estate from 
which the money came. 

The liability of defendant is asserted 
on the grounds set forth in section 42 of 
the negotiable instruments act of New 
York, which has been enacted in effect 
in 14 Other states, and is claimed to be 
declaratory of the common law. Said 
section 42 reads as follows: 

“ Where a signature is forged or made 
without authority of the person whose 
signature it purports to be, it is wholly 
inoperative, and no right to retain the 
instrument, or to give a discharge there- 
for, or to enforce payment thereof against 
any party thereto, can be acquired through 
or under such signature, unless the party 
against whom it is sought to enforce such 
right is precluded from setting up the 
forgery or want of authority.” 

It is claimed that this signature is a 
forgery, and the defendant therefore 
liable. As above stated, there seems to 
be no doubt that the real Peter W. Bru- 
baker who was among the heirs of this 
estate never indorsed this draft. But it 
also seems clear that the plaintiff is not 
entitled to set up this claim. A recent 
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case in Rhode Island (Toliman v. Ameri- 
can National Bank, 48 Atl. 480, 52 L. R. 
A. 877) seems to sustain plaintiff’s cor- 
tention. Its syllabus has the following: 
«“ A check drawn payable to order of A. 
was procured by representations that the 
person to whom it was given was A., and 
the indorsement of the latter was forged 
thereto, and it was paid by the bank. 
Held, that the bank was liable to the 
drawer for such sum, both at the com- 
mon law and under the statute.” Rhode 
Island has adopted the statute above 
cited. The weight of authority, how- 
ever, seems to be decidedly in favor of 
the doctrine that where a check or draft 
is drawn or indorsed and delivered to a 
party,to be cashed by him under the 
name in which it is made out or indors- 
ed, that his signature by way of indorse- 
ment in that name is valid as between 
an innocent holder and the party deliver- 
ing it tohim. This is commonly put on 
the ground that the payer of the draft or 
the purchaser of it is simply carrying out 
innocently the intention of the maker or 
indorser. Emporia Nat. Bank v. Shot- 
well, 35 Kansas 360; Meridian Nat. Bank 
v. First Nat. Bank, 7 Ind. App. 322; Rob- 
ertson v. Coleman, 141 Mass. 235; Levy 
v. Bank of America, 24 La. Ann. 220; 
Land, etc., Co. v. N. W. Bank, 196 Pa. 
230. It is also placed sometimes, as was 
done in a measure in this instance by the 
trial court, on the ground of negligence 
on the part of the maker. It is some- 
times held that the payee is a fictitious 
person, and the check or draft therefore 
payable to bearer. 

It is suggested in defendant’s brief that 
the exemption from liability is more 
properly placed on the ground of estop- 
pel, or, as it is stated in the negotiable 
instruments act, that the party is “ pre- 
cluded from setting up the forgery or 
want of authority.” It certainly would 
seem that in this case when Mr. Hoffman 
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was satisfied with the release he got and 
mailed the draft to the maker of that re- 
lease, he asserted as definitely as a man 
could his desire that this money should 
be paid where it was paid. After that 
desire has been acted upon and the false 
Brubaker has received the money, it 
would seem too late for the plaintiff to 
discover his mistake, and collect the 
money back from one who had paid it 
out to the individual he requested though 
not tne one he though he was requesting 
to have it paid to. 

It is recommended that the judgment 
of the district court be affirmed. 


Day and Kirkpatrick, CC., concur. 
On Rehearing. 
(June 18, 1902.) 


ALBERT, C. A _ resident of Pennsyl- 
vania died leaving a will, of which one 
Peter Risser was appointed executor, and 
in which one Peter W. Brubaker was 
named as one of the legatees. The exe- 
cutor appointed the plaintiff in this 
case aS agent to transact the business 
for him. On the first distribution of the 
estate made the share of Peter W. Bru- 
baker was sent to him by draft through 
the mails to Illinois; on the second dis- 
tribution, he received his share in per- 
son from the agent of the executor; when 
the final distribution was made his where- 
abouts were unknown to the executor, 
and his agent wrote from time to time to 
various places seeking to discover his ad- 
dress, but his letters were returned. 
Afterwards the agent received the follow- 
ing letter from an impostor: “ Lincoln, 
Nebr., July 2, 1895. Mr. C.S. Hoffman: 
I got a letter from my brother sade you 
wanted my address it is Peter W. Bru- 
baker, Lincoln, Nebr.” The agent im- 
mediately sent a release, together with a 
letter directing the party to go before a 
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notary public, sign and acknowledge the 
release, and return it to him, and inform- 
ing him that on the receipt of such re- 
lease the agent would remit the amount 
due on the final distribution, The re- 
iease and the letter were received by the 
impostor, who signed and acknowledged 
the same before a notary publicin Lin- 
coln, using the name Peter W. Brubaker; 
whereupon the release was returned to 
the agent. Theagent then purchased a 
draft for theamount due Peter W. Bru- 
baker, drawn on a bank of Philadelphia, 
payable to himself, which he indorsed, 
‘*Pay to the order of Peter W. Brubaker, 
C. S. Hoffman,” and inclosed it in an 
envelope, addressed to Peter W. Brubaker, 
Lincoln, Neb., in care of the notary be- 
fore whom the return was acknowledged, 
together with a letter stating, ‘‘ The re- 
lease came back all right; I inclose draft 
for $264.15.” The letter inclosing the 


draft was received at the office of the 
notary public, and was delivered by him 


to the impostor. The notary public ac- 
companied the impostor to the defendant 
bank, and there identified him as Peter 
W. Brubaker. The impostor indorsed the 
draft, using the name of Peter W. Bru- 
baker, and delivered it to the defendant, 
who paid him the amount due thereon, 
and forwarded the draft to its Eastern 
correspondent, by whom it was collected, 
and the amount placed to the credit of 
the defendant. The impostor disappear- 
ed, and has never since been seen nor 
heard of, and none of the parties con- 
nected with the transaction knew who 
he was, nor anything about him, save 
such facts as appear in the foregoing 
statement. Afterwards, the real Peter 
W. Brubaker, being then in Omaha, learn- 
ed of the final distribution of the estate, 
and wrote tothe agent demanding pay- 
ment of his share, ‘The agent was finally 
convinced that payment had been made 
to the wrong party, and tendered the 
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draft to the defendant, and demanded 
payment. Payment was refused, where- 
upon this suit was instituted to enforce 
payment. A trial was had to the court, 
without a jury, which resulted ina finding 
and judgment for the defendant. ‘The 
plaintiff brings the case here on error. 
The plaintiff insists that the sole ques- 
tion in this case is whether the indorse- 
ment of the draft by the impostor was a 
forgery. We do not believe a determina- 
tion of that question will dispose of this 
case. That the indorsement was a for- 
gery may be conceded; but it does not 
necessarily follow that the plaintiff is en- 
titled to recover in this action. We think 
the majority of cases, certainly the best- 
considered cases, hold that, under the cir- 
cumstances shown in evidence in this 
case, an innocent purchaser is protected 
by such indorsement. Meridian Nat. 
Bank v. First Nat. Bank (Ind.) 34 N. E. 
608; Emporia Nat. Bank v. Shotwell, 35 
Kan. 360; Kohn v. Watkins, 26 Kan. 691; 
Land Title & Trust Co. v. N. W. Nat. 
Bank, 196 Pa. 230; Robertson v. Cole- 
man, 141 Mass. 235; United States v. 
Nat. Exchange Bank (C. C.) 45 Fed. 163; 
Crippen Lawrence & Co. v. Am. Nat. 
Bank of Kansas City, 51 Mo. App. 508; 
Forbes v. Espy, 21 Ohio St. 474. It has 
been suggested that the cases just cited 
may be classified under four heads, the 
basis of such classification being the 
ground upon which the courts place their 
respective decisions, which are as follows: 
First, that such indorsement effectuates 
the intention of the drawer, second, that 
the drawer has been guilty of negligence; 
third, that the drawer is to be treated as 
a fictitious person; fourth, estoppel. But 
such classification is unscientific, and is 
based on the language of the opinions, 
rather than upon any principle under- 
lying them. A careful analysis of the 
cases will show, we think, that the con- 
trolling principle in each is that of es- 
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toppel, which, to our minds, is peculiarly 
applicabie to cases of this character. 

The plaintiff had money which belong- 
ed to Peter W. Brubaker. An impostor 
assumed the name of Peter W. Brubaker, 
and claimed the money. His identity 
was a question for the plaintiff. Satisfied 
that he was dealing with the real Peter 
W. Brubaker, the plaintiff indorsed and 
delivered the draft to the impostor. Of 
the contractual obligation thus created, 
the delivery of the draft was an essential 
element, and stamped the impostor as the 
person to whose order the plaintiff intend- 
ed payment to be made. In other words, 
by the delivery of the draft to the impos- 
torthe plaintiff held him out tothe world as 
his indorsee, and as the person to whose 
order he had, by his indorsement, direct- 
ed payment to be made. He cannot now 


be heard to complain that the defendant 

acted on the indicia of identity with which 

he himself had clothed the impostor. 
The plaintiff relies on the case of Rogers 


v. Ware, 2 Neb. 29, wherein it is held 
that, ‘‘ If a draft be payable to some per- 
son known at the time to exist, as the 
party to who order it was to be paid, 
the genuine indorsement of such payee 
is necessary in order to a recovery there- 
on by an indorsee, even though he have 
no interest in it and the drawer knew 
that fact.” That case would tell in favor 
of the plaintiff only on the theory that, 
when he indorsed and transmitted the 
draft to the impostor, he had in mind, 
as his indorsee, the real Peter W. Bru- 
baker. But that theory is not su>ported 
by the facts. The name the plaintiff had 
in mind, undoubtedly, was Peter W. Bru- 
baker; but the person whom he had 
singled out as the person bearing that 
name, and as the one entitled to the 
money in his hands, was the impostor. 
This becomes clear, when we remember 
that he insisted on a release before trans- 
mitting the draft, and transmitted it on 
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receipt of the release. The person he hadin 
miad as his indorsee was the person who 
executed the release, which was the im- 
postor, The real Peter W. Brubaker, 
under the circumstances, was not entitled 
to the draft, because he was not the per- 
son who executed the release. His in- 
dorsement of the draft would have 
been forgery. 

The case of First Nat. Bank v. Farmers’ 
& M. Bank, 56 Neb. 149, is also relied 
upon by the plaintiff. The facts in that 
case are as follows: The correspondent 
of a loan company presented an applica- 
tion for a loan, purporting to be signed 
by one B., on certain lands. The applica- 
tion was accompanied by an abstract, 
showing title to the land in B. The loan 
was accepted, and a bond and mort- 
gage, purporting to be executed by B., 
forwarded to the company; whereupon 
the company sent its check for the amount 
of the loan, payable to B. The check was 
presented toa bank by the correspon- 
dent, bearing what purported to be the 
indorsement of B. and that of the corres- 
pondent. The bank paid the correspon- 
dent the amount of the check, and in turn 
received payment thereon from the bank 
on which it was drawn. B. did not own 
the land, and the abstract was false and 
a forgery. The bank on which the check 
was drawn brought suit against the other 
bank to recover back the amount of the 
check. There was evidence tending to 
show that B. was a fictitious person, and 
that the correspondent had made the ap- 
plication, executed the bond and mort- 
gage, and indorsed the check himself. 
This court held, first, that if the applica- 
tion was made and the bond and mort- 
gage executed by a third person, and that 
person indorsed the check, the indorse- 
ment was genuine, whether or not his real 
name was B., although he did not own the 
land; second, if the correspondent himself 
signed the application, bond, and mort- 
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gage and indorsed the check (using the 
name B.), the indorsement was a forgery. 
The principle involved in the first hypo- 
thesis of the court, we think, is the same 
as that applied in this case; that is, if the 
impostor was the person actually intend- 
ed as the payee, his signature, though 
given under an assumed name, was genu- 
ine. As tothe second hypothesis, it is 
based on a different state of facts. The 
local agent was not holding himself out 
as the real applicant, nor was the loan 
company dealing with him as such. The 
person for whom it intended the draft, 
and whom it had in mind as the payee, 
had no existence, but was a fictitious per- 
son. In the present case the person for 
whom the draft was intended, and whom 
the plaintiff had in mind as the payee, 
was a real person, claiming to be Peter 
W. Brubaker. We think the cases are 
clearly distinguishable. 

The Chicago, B. & Q. R: Co. v. Burns, 
61 Neb. 793, is also cited in support of 
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plaintiff’s petition. Wedo not consider 
that case in point. In that case a pay 
check was stolen from the payee, his in- 
dorsement forged, and payment obtained 
on the forged indorsement. It is clear 
that there the indorsement was not made 
by the party the drawer had in mind as 
payee. The distinction between this 
case and the present is obvious. 

It is recommended that the conclusion 
reached in the former opinion be adhered 
to and that the judgment of the district 
court be affirmed. 


Ames and Durrtk, CC., concur. 


Per Curiam. The conclusion reached 
by the Commissioners is approved, 
and it appearing that tke adoption 
of the recommendation made _ will 
result in a right decision of the cause, it 
is ordered that the conclusion reached in 
the former opinion be adhered to, and the 
judgment of the district court affirmed. 


4 ffirmed. 


HOLDER’S RIGHT TO CANCEL INDORSEMENT. 


New Haven M’f’g Co. v. New Haven Pulp & Board Co., Supreme Court of Errors of 
Connecticut, July 24, 1903. 


Plaintiff, to whom the payee of a nego- 
tiable note had indorsed it, indorsed the 
note before maturity toa bank and de- 
posited it with the bank for collection. 
The note was protested and then return- 
ed to plaintiff, who brought suit against 
the maker. When produced at the trial, 
the note bore the indorsement to the 
bank, uncanceled. The maker contended 
that upon these facts, the bank appeared 
to have the legal title and was the only 
proper party to sue. 

Held: The bank received the title for 


the sole benefit of plaintiff. When it re- 
turned the note protested, the plaintiff 
became an indorsee in possession and in- 
vested with the rights belonging to all 
holders of commercial paper (Gen. St. 
1902 § 4170). One of these was to can- 
cel the indorsement it had made (Gen. 
St. rg02, § 4218}. Whether it exercised 
this right or not wasimmaterial. Itsmere 
nossession of the note was sufficient evi- 
dence of ownership to support the suit 
(Gen. St. 1902, § 4221). 
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LEGAL DECISIONS. 


PURCHASE OF DRAFT AND BILL OF LADING. 


Draft and bill of lading for cotton—Purchase by bank from drawer and collection 
from drawee— Bank not liable to drawee as owner and warrantor of cotton—The 
doctrine of Landa v. Lattin disapproved. 


S. Blaisdell, Jr. Co. v. Citizens National Bank of Tyler et al., Supreme Court of Texas, 
June 22, i903. 


A Massachusetts buyer purchased cot- 
ton from a seller in Texas. The seller 
drew sight drafts on the buyer for the 
price, attached the bills of lading, and 
sold the documents to a Texas bank. The 
latter collected the drafts from the buyer 
and surrendered the bills of lading. After- 
wards, the buyer, alleging that the ship- 
ment was short weight and fraudulent, 
brought an action against the Texas bank 
and the Texas seller. 

Held: So far as the bank is concerned, 
the transaction was a mere purchase of 
the drafts with the bills of lading as secu- 
rity; it was not a purchase of the bills of 
lading so as to in any way make the bank 
liable for the performance of the con- 
signor’s contract. 


Certified questions from Court of Civil 
Appeals of First Supreme Judicial District. 


Action by the S. Blaisdell, Jr., Com- 
pany against the Citizens’ National Bank 
of Tyler and N. W. White & Co. From 
an order sustaining a general demurrer to 
the petition, plaintiff appealed to the Court 
of Civil Appeals, which certified a certain 
question tothe Supreme Court. Affirmed. 


WitLrams, J.: The Court of Civil Ap- 
peals for the First District have certified 
for decision the case stated, as follows: 

“In this cause now pending before 
this court, on motion for rehearing, the 
trial court sustained a general demurrer 
to the plaintiff’s petition, and the latter, 
refusing to amend, has appealed. The 
petition is as follows: 

(The petition in substance alleges that the 


Blaisdell Company, of Chicopee, Massachusetts, 
contracted with White & Company, of Tyler, 
Texas, for the purchase of certain bales of cotton 
at an agreed price and weight. White & Com- 
pany shipped the cotton and received bills of 
lading from the railroad, and drew sight drafts 
on the Blaisdell Company for the amount, calcu- 
lated upon the true contract weight. White & 
Company indorsed the drafts and bills of lading 
in blank and sold them to the Citizens National 
Bank, of Tyler, Texas, “ whereby the said bank 
became and was the owner of said drafts and 
bills of lading and of the cotton represented by 
said bills of lading, and whereby said bank 
undertdok, promised and agreed and became 
bound unto the plaintiff to carry out and fuifill 
the defendants’, White & Company’s, contract 
with plaintiff.” The bank collected the drafts 
from Blaisdell & Company prior to the time the 
cotton reached its destination. The petition 
alleges that the cotton was not of the weight 
represented by the amount of the drafts, and 
made the drafts grossly in excess of the amount 
that White & Co. had falsely and fraudulently 
they were entitled to receive, the difference in 
weight between the cotton actually delivered 
and the amount of the drafts paid representing 
a value of $3,727.34. The petition alleges that 
the Citizens National Bank, of Tyler, has col- 
lected this amount from plaintiff over and above 
the amount it was justly entitled to receive and 
refuses to repay same. The petition therefore 
prays judgment against the bank and White & 
Co. for such amount as damages, and for costs 
of suit, etc.) 

‘*We respectfully propound for your 
decision the question: Did the trial court 
err in sustaining the general demurrer ?” 

The action appears to be founded on 
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the idea that, by the transactions alleged, 
the bank became a party to the contract 
of sale between plaintiff and White & 
Co., bound to perform the undertakings 
of the latter, and therefore liable for the 
violation of their agreement. It is not 
averred that the bank was a party to or 
had notice of the fraud charged against 
White & Co., or was guilty of any negli- 
gence or misrepresentations, or inany way 
deceived plaintiff, and hence the action 
cannnot be maintained as for deceit, fraud, 
or negligence on the part of the bank. 

The theory of the plaintiff is supported 
by the decision of the Court of Civil Ap- 
peals for the Third District in the case 
of Landa v. Lattan, 19 Tex. Civ. App. 
246, which was followed by the Supreme 
Court of North Carolina in the case of 
Finch v. Gregg, 35 S. E. 251. We un- 
derstand the courts to hold in those cases 
that a purchaser of such drafts and bills 
of lading is substituted, by the mere pur- 
chase, in the place of the vendor in the 
contract of sale, and becomes bouad to 
perform that contract as a condition pre- 
cedent to his right to the price of the 
goods represented by the bill of lading; 
and that, therefore, although the drafts 
be actually accepted and paid by the 
drawee, if the consideration which he 
was to receive from the drawer fails, the 
price may be recovered from the holder 
to whom the payment has been made. 

It is undoubtedly true that the pur- 
chaser acquires by his purchase no great- 
er rights that the drawer has against the 
drawee. The attitude of the latter is, so 
far, unchanged, and he is no further 
bound to the purchaser than he would be 
bound to the drawer to accept or pay; 
but we do not agree that the purchaser 
becomes bound to perform the contract 
of the vendor, nor that, when the bill of 
exchange is subsequently accepted or 
paid, he acquires no additional right 
against the acceptor or payor. Transac- 
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tions of this kind have often come be- 
fore the courts, and we understand tlie 
rule of the commercial law to be thorough- 
ly established that one who has accepted 
or paid a bill of exchange drawn upon 
him cannot defeat his acceptance or re- 
cover the money paid because there was 
no consideration or the consideration has 
failed, as between him and the drawer, 
when the payee bought from the latter 
for value without notice of the defense. 
The leading cases on the subject have 
arisen where bills of lading for goods 
were forged and attached to drafts drawn 
for the prices of the goods, negotiated 
with banks, and forwarded to and accept- 
ed or paid by the drawees, without know- 
ledge on the part of either holder or 
drawee of theforgery. Efforts of the ac- 
ceptors to avoid liability on acceptance, 
and of payors to recover the money so 
paid, have been defeated both in courts 
of law and of equity. Hoffman & Co. v. 
Bank of Milwaukee, 12 Wall, 181; Goetz 
v. Bank of Kansas City, 119 U. S. 551; 
Robinson v. Reynolds, 2 Adolph & Ellis, 
196; Thiedeman v. Goldschmidt, 1 De G. 
F. & J. 4; 1 Daniel on Negotiable Instru- 
ments, §§ 174,175,and notes; March v, 
Low, 55 Ind. 271. Other authorities are 
cited in those referred to. 

In Friedmann v. Goldschmidt, Lord 
Campbell said: “I think that dangerous 
consequences would follow, and the 
credit of bills of exchange be very much 
shaken, if the title of the indorsees of 
bills of exchange as against the acceptor 
under such circumstances could be called 
in question. It is allowed that the case of 
Robinson v. Reynolds was well decided, 
that its authority has never been ques- 
tioned, and that it is a part of the com. 
mercial law of England.” After further 
discussing the cases, he says, ‘‘ It must be 
considered that the bills were accepted 
by Thiedemann (the drawee) on the cred- 
it of Homeyer [the drawer and forger] 
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and for that reason it would be alarming 
if the title of the indorsees [they holding 
the bills bona fide for value] could be 
thus impeached.” 

In the case of Hoffman & Company v. 
Bank, supra, the Supreme Court of the 
United States thus states the doctrine: 
* Money paid under a mistake of fact, it 
is said, may be recovered back as having 
been paid without consideration, but the 
decisive answer to that suggestion, as 
applied to the case before the court, is 
that money paid, as in this case, by the 
acceptor of a bill of exchange to the payee 
of the same, or to asubsequent indorsee, 
in discharge of his legal obligation as 
such, is not a payment by mistake nor 
without consideration, unless it be shown 
that the instrument was fraudulent in 
its inception, or that the consideration 
was illegal, or that the facts and circum- 
stances which impeach the transaction, 
as between the acceptor and the drawer, 
were known to the payee or subsequent 
indorsee at the time he became the hold- 
er of the instrument. * * * Differ- 
ent rules apply between the immediate 
parties to a bill of exchange—as between 
the drawer and the acceptor, or between 
the payee and the drawer—as the only 
consideration as between those parties is 
that which moves from the plaintiff to 
the defendant; and the rule is, if that 
consideration fails, proof of that fact is 
a good defense to the action. But the 
rule is otherwise between the remote 
parties to the bill, as, for example, be- 
tween the payee and the acceptor, or be- 
tween the indorsee and the acceptor, as 
two distinct considerations come in ques- 
tion in every such case where the payee 
or incorsee became the holder of the bill 
before it was overdue, and without any 
knowledge of the facts and circumstances 
which impeach the title as between the 
immediate. parties to the instrument. 
Those two considerations are as follows: 


First, that which the defendant received 
for his liability, and, secondly, that which 
the plaintiff gave for his title; and the 
rule is well settled that the action be- 
tween the remote parties to the bill will 
not be defeated unless there be an ab- 
sence or failure of both these considera- 
tions. Unless both considerations fail 
in a suit by the payee against the accep- 
tor, it is clear that the action may be 
maintained, and many decided cases 
affirm the rule, where the suit is in the 
name of aremote indorsee against the 
acceptor, that, if any intermediate holder 
between the defendant and the plaintiff 
gave value for the bill, such an interven- 
ing consideration will sustain the title of 
the plaintiff.” 

It is claimed that the allegation in this 
case that not only the drafts, but the 
bills of lading, were purchased by the 
bank, distinguishes it from those cited, 
where the bills merely accompanied the 
drafts as security. The facts alleged in 
the. petition do not show this to have been 
other than the common transaction in 
which money is paid for drafts, accom- 
panied by bills of lading representing the 
goods consigned as security. The alle- 
gation is that the drafts and bills of lad- 
ing were indorsed in blank, and were 
transferred to and purchased by the bank. 
The conclusion from these facts is then 
stated : “ Whereby said bank became and 
was the owner of said drafts and bills of 
lading and of the cotton represented.” 
This is only a conclusion from the facts 
previously stated, and cannot be held to 
enlarge the legal effect of those facts. 
The drafts were for the price of cotton 
which the drawer was under obligation 
to deliver to the drawee on payment. The 
bank’s right was therefore only to receive 
the amount called for by the drafts, and 
on payment thereof it was bound to de- 
liver to the payor the bills of lading rep- 
resenting the cotton. The bank became 
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the owner, only as the facts alleged made 
it the owner, of the cotton; and this was 
only in the limited sense that it could 
hold and control the cotton until the 
drafts were paid, and as a means of in- 
suring payment or recovering loss. No 
contract or agreement of the bank, either 
with the drawer or drawee, is alleged to 
make its relation to the contract of sale 
other than that which resulted from the 
simple fact that the drafts for the price 
of the cotton and the bills of lading were 
purchased by it from the vendors of the 
cotton. 

The concluding language in the fourth 
and fifth paragraphs of the petition, re- 
ferring to the undertaking of the bank to 
carry out the contract, does not charge, 
nor, as we construe the pleading, intend 
to charge, that the bank affirmatively 
agreed to carry out the contract, bu’ 
states, as the pleader’s construction of 
the facts alleged, that such an undertak- 
ing arose from tke purchase, as held in 
Landa v. Lattin. Necessarily, the legal 
effect of the transaction stated between 
the bank and White & Co. was only to 
entitle the former to collect, either from 
the drawee, or, in case of its refusal to 
pay, from the drawers, the money called 
for by the drafts, and, to secure this right, 
a limited ownership and control of the 
cotton was conferred by the indorsement 
and delivery of the bills of lading. Such 
is the legal effect of the facts alleged, 
and such was the legal effect of the tran- 
sactions passed upon in the authorities 
cited ; and those decisions clearly control 
this case. It was as true in those cases 
as in this that the purchasers of the bills 
of exchange, secured by the bills of lading, 
originally acquired only such rights against 
the drawees as the drawers had against 
them, and that, in order to put the hold- 
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ers in a position to require acceptance or 
payment of the bills of exchange, per- 
formance of the contract of sale by the 
drawers was essential ; and it is equally 
true in this case, as it was in those, that, 
in paying the drafts, the drawees, acting 
on the credit of the drawers and not of 
the holder, became bound to the latter, 
and that a failure of the consideration 
moving from the drawers to the drawees 
cannot affect the rights of the payee thus 
acquired in good faith upon a considera- 
tion moving from itself to the drawers. 

The latest decision called to our atten- 
tion is that of the Supreme Court of Iowa 
in the case of Tolerton & Stetson v. 
Anglo.California Bank, 84 N. W. 9309, in 
which the court, after discussing Landa 
v. Lattin and Finch v. Gregg, enunciates 
what we regard as the correct rule. 

The decisions referred to are wholly 
inconsistent with the theory that in such 
a transaction the purchaser of the draft 
and bill of lading becomes substituted for 
the vendor to such extent that he assumes 
the obligations of his contract with the 
vendee. This is not true of assignees 
generally. While an assignee may not by 
his assignment acquire any right against 
the party against whom the claim is as- 
serted, he does not, by taking the assign. 
ment merely, assume the obligations of 
the assignor. The true question in such 
cases is whether or not money so paid 
upon bills of exchange can be recovered 
as having been paid by mistake, which 
is negatived by the rules of the law 
merchant ; and not whether or not there 
has been a breach of contract by the 
holder, who never has a contract with the 
drawee of the bill of exchange until the | 
latter honors it. 

We answer that the court did not err in 
sustaining the general demurrer. 
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BANK’S TELEGRAPHIC PROMISE 


TO PAY CHECK, 


Bank not liable where promisee received check before acceptance by telegram— 
Acceptor on paper, other than bill only bound to one who takes bill on faith 


thereof—Check a bill of exchange. 


Eakin v. Citizens State Bank of Ness City, Supreme Court of Kansas, June 6, 1903. 


A bank check is a bill of exchange, 
within the meaning of section nine, of 
chapter fourteen, General Statutes of 
1901, providing that an acceptance of a 
bill of exchange written on paper other 
than the bill ‘‘shall not bind the acceptor 
except in favor of a person to whom such 
acceptance shall have been shown, and 
who, in faith thereof, shall have received 
the bill for a valuable consideration.” 

(Syllabus by the Court.) 


Error from District Court, Ness County. 


Action by A. T. Eakin against the 
Citizens State Bank of Ness City. Judg- 
ment for defendant. Affirmed. 


Mason, J.: A. T. Eakin sued the 
Citizens State Bank of Ness City upon its 
promise, by a telegram dated September 
21, 1901, to pay a check upon it for $130 
given him by Howder & Hall on June 3, 
1901. The District Court sustained a 
demurrer to the petition upon the ground 
that, under the provisions of section 9 of 
Chapter 14 (running section 548) of the 
General Statutes of 1901, such an action 
would not lie, except in favor of one who 
received the check for a valuable consid- 
eration upon the faith of the acceptance. 
This section and the one preceding it, to 
which it makes reference, read as follows: 


**Sec. 8. No person within this state 
shall be charged as an acceptor of a bill 
of exchange unless his acceptance shall 
be in writing signed by himself or his 
lawful agent. 

‘*Sec_g. If such acceptance be written 
on paper other than the bill, it shall not 


bind the acceptor except in favor of a 
person to whom such acceptance shall 
have been shown, and who, in faith 
thereof, shall have received the bill fora 
valuable consideration.” 


It was not claimed in the bill that the 
plaintiff received the check on the faith 
of the acceptance. In fact, it is distinctly 
alleged that he received it before the 
acceptance was made. Therefore the 
statute quoted applies and is fatal to 
plaintiff’s action, for a bank check is to 
be deemed a bill within the meaning of 
the statute. 

Plaintiff cites many authorities to the 
effect that a bank check is not a bill of 
exchange. There are, certainly, differ- 
ences to be noted between a bank check 
and an ordinary bili of exchange. It is 
not important to inquire whether these 
differences are such as, for general pur- 
poses, to require classifying the former 
as a separate kind of an instrument from 
the latter, rather than as a special form 
of it. We are here concerned only with 
the question whether the term “bill of 
exchange,”’ as used in this statute, is in- 
tended to include a bank check. 

A legislative interpretation of long 
standing argues for an affirmative answer. 
The sections quoted were parts of Chapter 
20, page 71 of the acts of 1859. Section 4 
of the same act originally read ‘‘ that all 
bonds, notes, or bills of exchange made 
negotiable by this act shall be entitled to 
three days of grace in time of payment.” 
This section in the general statutes of 
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1868 shows an amendment by the addition 
of the words ‘‘ except bank checks” after 
the words ‘‘bills of exchange,” and this 
amendment has remained to the present 
time. This clearly shows that at the time 
of the amendment the legislature gave 
the statute the meaning contended for by 
defendant. 

The precise question was decided in 
Risley v. Phenix Bank, 83 N. Y. 318, 
although the language involved was that 
of section 8 above quoted instead of sec- 
tion 9. In the opinion it is said : 

“The check was a bill of exchange 


within the statute that no person shall 
be charged as an acceptor of a bill of 
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exchange unless his acceptance shall be 
in writing.” 

This decision has almost controlling 
force, since the Kansas statute seems to 
have been borrowed from New York 
through Missouri ; and while this decision 
was rendered in 1881, it was based upon 
earlier decisions that a check is a bill of 
exchange (not referring to this statute, 
however), rendered before the adoption 
of the statute by Missouri. 

We follow this authority, and hold that 
a bank check is a bill of exchange within 
the meaning of the statute referred to. 

The judgment of the district court is 
affirmed. All the justices concurring. 


NOTE WITH EXTENSION CLAUSE—NONNEGOTIABLE. 


City National Bank of Kansas City, Mo. v. Gunter Bros., Supreme Court of Kansas, 
June 6, 1903. 


A bank purchased from the payee a 
promissory note, secured by mortgage of 
cattle. After this, the cattle were sold 
by the maker of the note and mortgage, 
who paid the proceeds to the original 
payee, he having no notice of the trans- 
fer. The note, by reason of an extension 
clause contained in it, is held non-nego- 
tiable; hence the bank acquired no rights 
against the maker, superior to those of 
the payee, but held the note and mort- 
gage subject to the defense of payment. 

The case illustrates the necessity for 
banks, before purchasing paper, to know 
the law governing negotiable instruments, 
and to make sure that notes which they 
pay value for, are negotiable, and enforce- 
able for their face amount, free from de- 
fenses between the original parties. Fol- 
lowing is the official syllabus of the court 
in this case, which sufficiently indicates 
the purport of the transaction: 


1. Embodied in a promissory note was 
the provision that ‘*the makers and in- 
dorsers hereby severally waive protest, 
demand and notice of protest and non- 
payment, in case this note is not paid at 
maturity, and agree to all extensions and 
partial payments before or after matu- 
rity without prejudice to holder.” Held, 
that the note was not negotiable. 

2. When such note is secured by mort- 
gage on cattle, and the note and mort- 
gage are transferred by the payee to 
another, after which the cattle are sold 
by the mortgagor and the price thereof 
transmitted to and received by the origi- 
nal payee of the note, without notice tu 
the purchaser of the transfer of the same, 
such mortgagor can make the same de- 
fenses against an action of the transferee 
for the possession of the mortgaged cat- 
tle as he could have made if the action 
had been brought by the original payee 
and mortgagee. 
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CHECK IN FULL TO DATE. 


Stevens v. Michigan Soap Works, Supreme Court cf Michigan, September 15, 1903. 


One Stevens was employed by the 
Michigan Soap Works, May 8, 1899 and 
received $20 per week until he was dis- 
charged, July 20, 1901. One Henry, a 
new manager, had been appointed and 
a letter of discharge was handed Stevens 
with the following check for his last 
week’s wages: 


No. g57g. Detroit, Micu., July 79, 1901. 
UNION NATIONAL BANK. 
W. J. Stevens 


THE 
| Pay to the order of_ 


| twenty and no-100 dollars. 


| In full to and including 7, 20, 1901. 


$20. Michigan Soap Works, 


C. W. Parsons, Sec. 


It appeared that when Stevens was em- 
ployed, according to his statement, it 
was agreed to pay him $25 per week on 
condition hecould make over certain spoil- 
ed soap into a good article, which condi- 
tion he fulfilled; and that $5 per week 
had been withheld and never paid him, 
When Stevens received this check from 
the new manager, the latter promised to 
investigate this claim. Stevens cashed 
the check and afterwards sued the com- 
pany for the balance he claimed to be due, 
which claim the company denied, The 
court directed the jury to determine 
whether the agreement was for $20 or 
$25a week. Also the question whether 
Stevens had waived the $5 per week by 
his conduct in case they should find the 
agreement was for $25. In this connec- 
tion he said that if he accepted $20 per 
week as his weekly pay he could not re- 
cover, but if he insisted at different times 


that he was entitled to more, and -there 
was an agreement to hold that question 
in abeyance, such acceptance would not 
be a waiver. 

The court also instructed the jury that 
if he accepted the last check, without 
any statement to the company of his 
claim and cashed the check, it would pre- 
clude recovery, but if on the other hand 
the subject was discussed and a reserva- 
tion made of his right to assert his claim 
later, the acceptance and collection of 
the check would not preclude his assert- 
ing his claim. 

A verdict was rendered in favor of 
Stevens. The supreme court, affirming 
the judgment, holds: 

There was a question for the jury, in 
this case. If Stevens’ testimony is true, 
he never acquiesced in the payment of 
$20, as his full wages, and while there was 
great delay and lack of insistence, his testi- 
mony indicates that it was an open mat- 
ter, as long as Brown remained manager. 
Stevens claims that he did not know who 
was boss, for a few weeks after Henry 
became interested in the company, and 
that he at once protested to him, when 
Henry asked him to accept a check in 
full of account. 

Under his version, the notice contained 
in the check was waived by Henry, who 
agreed to investigate, and afterwards 
tried to settle with him, 

Unlike Tanner vs. Merrill, 108 Mich., 
58 where the employe’s conduct was held 
to amount to an estoppel, this plaintiff 
not only did not accept the check as pay- 
ment but plainly refused to do so, and 
the conduct of Mr. Henry as stated by 
Stevens showed that he so understood it. 
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PARTNERSHIP DEPOSIT. 


A pank cannot hold a partnership deposit in payment of the individual note of a 
partner; and where a partnership consisting of A B. P. and a corporation, do 


business and deposit money in bank as A. B. P. & Co. 


the bank is put on in- 


quiry as to the existence of the partnership and cannot claim the account is the 
individual one of A. B. P.; further it is estopped to deny the validity of such 
partnership between an individual anda corporation, when sued for the part- 


nership deposit. 


Willey v. Crocker-Woolworth National Bank of San Francisco, Supreme Court of 
California, May 22, 1903. 


The defendant bank received deposits 
of A. B. P. & Co., which was a partner- 
ship composed of A. k. P. and the F 
corporation. A. B. P. died, and plain- 
tiff, who succeeded to the rights of the 
F corporation, the surviving partner, 
sued the bank for the balance of the de- 
posit. 

The bank sought to justify its refusal 
to pay, because A. B. P. was indebted to 
it individually on a note which it had set 
off against the deposit, the bank claim- 
ing it had a right to pay the note from 
the deposit, because it did not know that 
any one other than A. B. P. was a mem- 
ber of or interested in the firm; further, 
because the F corporation could not 
legally enter into a copartnership with an 
individual, and for this reason there was 
no copartnership. 

The court holds the bank liable, be- 
cause it had no right to appropriate a 
partnership deposit to pay an individual 


partner’s debt ; because the words A. B. P. 
& Co. were sufficient to put the bank on 
inquiry asto whether it was dealing with 
a partnership, and from other dealings the 
bank in fact knew that A. B. P. & Co. 
was a different concern than A. B. P.; and 
because, irrespective of the question 
whether a corporation can legally enter 
into a copartnership, the bank having 
voluntarily treated A. B. P. & Co. as such 
for the purpose of receiving its deposits 
and business, is estopped from denying 
the copartnership and is compelled to 
treat it as such for the purpose of epay- 
ing such deposits. 

Further held that the death of A. B. P. 
does not remove the estoppel of the 
bank. ‘That death dissolved the partner- 
ship, which was onein fact, whether le- 
gally so or not, and the surviving part- 
ner must settle with the representatives 
of the deceased. Todoso, it must be 
allowed to maintain this action. 


INDEMNITY MORTGAGE TO SURETY. 





Westbrook v. Belton National Bank, Court of Civil Appeals of Texas, May 20, 1903. 


The wife of the maker of a note executed 
a trust deed to a surety on the note to 
indemnify him in case he was compelled 
to pay it. The parties to the note exe- 


cuted a renewal, without the consent of 
the wife. It is held that the trust deed 


did not continue in force to indemnify 
the surety on the renewal, 
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MAKER. 


Spies v. National City Bank, New York Court of Appeals, March 24, 1903. 


An interesting question inas recently 
been considered by the New York Court 
of Appeals involving the liability of an 
indorser upon a promissory note where 
the holder has released the maker, but 
reserved his rights against the indorser. 

The Negotiable Instruments Law pro- 
vides a rule on the subject (Section 201): 


“ 4 person secondarily liable on the 
instrumentis discharged * * * by a 
release of the principal debtor, unless the 
holder’s right of recourse against the party 
secondarily liable is expressly reserved.” 


The case before the Court of Appeals 
was not decided under this provision of 
the law, asthe note involved was dated 
before the law was enacted, but the de- 
cision made is valuable as throwing light 
upon how that section of the law is to be 
construed, 

The facts were these: The National 
City Bank discounted for one Spies, a 
note for $4,786 made in New Orleans by 
R. M. Ong, to the order of and indorsed 
by Spies. At this time the bank held 
certain bonds which Spies had deposited 
as security for an indebtedness then due 
and as security for any other note or 
claim against Spies. The bank discount- 
ed the note in question relying on these 
securities. ‘The note was not paid when 
due and was duly protested. Afterwards 
the bank recovered judgment against the 
maker in New Orleans and finally settled 
with him by selling the judgment to a 
representative of the maker at 50 per 
cent. of its face value and permitting an 
order to be entered in which such repre- 
sentative was subrogated to all the bank’s 
rights against the maker. As part of the 


transaction the bank reserved its rights 


against the indorser Spies, with the as- 
sent of the maker. 

The bank having sold the collateral, 
had a surplus of $1,469 which it applied 
on account of its claim against Spies as 
indorser on the note. 

This action was brought against the 
bank by the executrix of Spies to recover 
this balance, and was based on the theory 
that when the bank settled with the maker 
for 50 per cent. of the note it released the 
indorser, notwithstanding its reservation 
of its rights against him. This theory 
is sustained by the court which gives 
judgment against the bank. A brief re- 
sume of the court’s opinion is as follows : 

The note was a Louisiana contract, 
but the indorsement was a New York con- 
tract and the bank having taken due pro- 
ceedings upon dishonor, became entitled 
to enforce payment from the indorser 
unless it has done or omitted to do some 
act, which, under the law of New York, 
has destroyed that right. 

While the holder of a note may enforce 
collection from either the maker or in- 
dorser, or both, he must take care not to 
impair the remedy of the indorser against 
the maker, for, to the extent that he 
destroys the indorser’s claim against the 
maker, he releases his claim against the 
indorser. The principle established by 
the cases is that, if the holder of a note 
so deals with the maker that he becomes 
discharged from all liability thereon as 
against subsequent indorsers, then the 
indorsers cannot be compelled to pay it. 

The plaintiff's claim is that the bank 
cannot enforce the contract of indorse- 
ment because it has destroyed the plain- 








tiff’s remedy against Ong, the maker of 
the note. Was the legal effect of the sale 
and assignment of the judgment at 50 
per cent. its face value with the reserva- 
tion of the bank’s rights against the in- 
Gorser, sufficient to release the maker 
from all liability on the note to the in- 
dorser in the event that the indorser 
should pay the 50 per cent. of the note 
uncollected by the bank? The answer 
must be furnished by the law of Louisiana 
because the contract of the maker, the 
contract of assignment and such reserva- 
tion as was attempted to be made, was 
made within and is governed by the law 
of that state. Turning to the findings 
of fact we find that by the law of Louis- 
iana the effect of the transaction was 
to relieve Ong from all liability upon the 
note as maker. Plaintiff's remedy as 
against the maker has, therefore, been 
swept away by the affirmative action of 
the bank and hence, under the general 
rule of law that obtains in New York, 
the bank must be deemed to have lost the 
right it once had to collect the note or 
any part of it from the indorser. 

But the bank’s counsel contended that 
even if it be true that the legal effect of 
the assignment and judgment and the 
entry of the order of subrogation operat- 
ed to discharge the maker from all liabil- 
ity on the note, nevertheless the effect 
of the holder’s reservation of its rights 
against the indorser permits recovery 
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from the indorser on the note under the 
law of this state which governs the con- 
tract of indorsement. The court says: 
“The legal effect of such a contention 
necessarily is that there exists in this 
state an exception to the general rule 
that a holder who so acts as to discharge 
the maker from all liability on a note re- 
leases all subsequent indorsers from lia- 
bility thereon, and is to be found in a 
case where, at the time of releasing the 
maker, the holder expressly reserves all 
rights against the indorser. If this con- 
tention be well founded the exception 
would so operate as to destroy ia large 
measure the value of the general rule, 
which is well grounded in reason as well 
as authority, for in many cases the holder 
could deprive the indorser of his remedy 
over against the maker, and still pursue 
the holder’s remedy against the indorser 
by a simple agreement with the maker 
that the holder’s rights against the in- 
dorser should be reserved.” 

The court then reviewed the New York 
cases cited in support of this contention 
and found that the ‘‘ rule has never been 
applied to an indorser on a promissory 
note by this court, and never can be, 
when, as in this case, there is to be found 
in the facts and the circumstances sur- 
rounding the transaction no opportunity 
to treat the release of the maker as_ hav- 
ing been made subject to the consent of 
the indorser.” 


PROTECTION OF INNOCEN’ PURCHASERS OF NOTES FROM UN. 
AUTHORIZED FOREIGN CORPORATIONS. 


McMann v. Walker, Supreme Court of Colorado, May 5, 1903. 


The supreme court in this case, revers- 
ing the county court of Arapahoe County, 
hold: 

A note payable to the order of a 
foreign corporation which had not com- 
plied with Laws 1897, chapter 51, requir- 


ing foreign corporations to pay certain 
fees before receiving authorization to en- 
gage in business in the state, is vaiid and 
enforceable in the hands of a purchaser 
before maturity for value and without 
notice. 
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RAISED CHECKS. 


Checks raised by depositor’s bookkeeper—Payment by bank—Liability of book- 


keeper’s bondsman to depositor 


Non.liability of bank to depositor. 





Champion Ice Co. v. American Bonding & Trust Co., Court of Appeals of Kentucky, 
June ro, 1903. 


The Champion Ice Company employed 
a bookkeeper who was bonded by defend- 
ant. The weekly pay-roll of the ice 
company was furnished the bookkeeper 
with directions to make out checks for 
the amounts indicated, payable to him- 
self. After the checks were filled, an 
officer of the ice company would sign 
them and return them to the bookkeeper 
to take to the bank to be cashed. The 
bookkeeper raised five checks, adding 
$100 to each, obtained the cash at the 
bank, pocketed the difference between 
the original and raised amounts, and 
afterwards destroyed the checks. 

The ice company sued the bonding 
company and the latter contended that 
the $500 was not covered by the terms 
of the bond, and that the First National 
Bank of Covington, which cashed the 
raised checks, was the sole loser and 
must account to the ice company under 
the laws of banking, for the amount of 
the defalcation. 

The court holds the bonding company 


liable; holds that the bank, under the - 


circumstances, would not be liable to the 
ice company, and even if it was, this would 
not relieve the bonding company. On 
this point the substance of the court’s 
opinion is as follows: 

It is contendec that the First National 
Bank of Covington is liable to the ice 
company for the sum embezzled by the 
bookkeeper and it therefore has no cause 
of action upon the bond against the bond- 


ing company. We do not so understand 
the law. True, the relation of bank and 
depositor is that of debtor and creditor, 
and the bank must know the signature 
of a depositor who draws a check upon 
it. 

We may, for the purposes of this case, 
even admit the rule to be that a bank, in 
paying-a forged or altered check, does 
SO at its peril and at its own loss; but we 
think the facts of this case present an 
exception to this rule. The bank’s offi- 
cers knew that the employee was the 
bookkeeper and trusted agent of the ice 
company, and that he was required to fill 
up and cash its checks, though without 
authority to sign them in his own name 
or that of his employer. In the course 
of their business relations with the ice 
company and its officers and agents, the 
bank officers must be presumed to have 
become acquainted with their hand- 
writing and that of the bookkeeper, and 
therefore any change in the amount of a 
check of the ice company, appearing in 
the handwriting of the bookkeeper, would 
have excited neither alarm nor suspicion 
in their minds, as such alteration or 
change would have been within the ap- 
parent scope of the bookkeeper’s author- 
ity; and the payment by the bank of any 
check altered by him, under such circum- 
stances would not impose any liability on 
the bank to reimburse the ice company 
for the amount thereof. It is unnecessary, 
therefore, to determine what the liability 
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of the bank to the ice company would 
have been under other circumstances. 
But even though the bank were liable 
to the ice company for the amount the 
checks were raised, that fact would not 
exonerate the bonding company from 
liability. The purpose of the bond was 
to furnish indemnity to the ice company 
from loss resulting from the fraud or dis- 
honesty of the bookkeeper. The position 
of the bonding company was not only 
that of an insurer, butin some sort that 
of a surety as well, and in both these 
capacities its liability is primary and direct. 
It would be restricting the law of both 
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insurance and suretyship to an absurd 
degree to say that the bonding company 
cannot be held liable until after the ice 
company, having exnausted every other 
remedy, or prosecuted to insolvency any 
others who might beliable, is still not re- 
imbursed. In other words, the bonding 
company’s liability does not depend upon 
whether the ice company might collect 
the stolen $500 from some one else. Hav- 
ing a right of action against the defaulting 
bookkeeper, the ice company has also a 
right of action against the guarantor of 
his honesty. 


PAYMENT BY CHECK. 


Smith Roofing Co. v. Mitchell, Supreme Court of Georgia, June 26, 1903. 


Mitchell gave to the Smith Roofing 
Company a check on the Barnesville Sav- 
ings Bank for the amount of a debt due 
by him to it. The check was dated No- 
vember 21, 1901, and on the same day 
was deposited by the company with the 
Third National, Atlanta. That bank 
forwarded the check to the Barnesville 
bank where, on November 22, it was re- 
ceived and marked paid, and the amount 
cenarged to Mitchell’s account, he having 
a sufficient balance. Subsequently the 
canceled check was turned over to Mit- 
chell. On December 4, 1901 an officer of 
the Barnesville Savings Bank called on 
Mitchell and asked him for the check 
without stating what he wanted with it. 
Mitchell gave it to him, whereupon the 
check was, by the Barnesville bank, pro- 


tested for non payment, returned to the 
Third National, Atlanta, and by that 
bank returned to the Smith Roofing Co. 
On December 4, 1go1, the day it returned 
the check to Atlanta, the Barnesville 
bank failed and went into the hands of a 
receiver. 

The Smith Roofing Company brought 
suit against Mitchell for the debt. He 
pleaded payment. His defense is sus- 
tained by the supreme court. The court 
held the check was paid when the drawee 
bank charged Mitchell with the amount 
on its books. The drawee bank then 
held the amount of the check as the agent 
of the payee, and the drawer was dis- 
charged from liability on the debt for 
which the check was given. 


DISPUTED SIGNATURE TO CHECK. 


Depositors sometimes deny their genu- 
ine signatures to checks which the bank 
has paid, and will go to law in an attempt 


to make the bank pay twice. A curious 
case of this nature, in which a female de- 
positor figured, has recently come before 
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the supreme court of Alabama*, which 
court sets aside the verdict of a jury in 
favor of the depositor, and reverses a 
judgment overruling the bank’s motion 
for a new trial, sending the case back for 
a second jury to render a verdict more 
in accordance with the facts. 

Mary D. Keith kept an account with 
the Peoples Savings Bank & Trust Com. 
pany, and she sued the bank for an al- 
leged balance of $217.52 which the bank 
refused to pay her. The contention in 
the case was over the genuineness of a 
check drawn March 5, 1898, for $217.52 
signed “M. D. Keith.” The plaintiff 
testified and denied signing this check and 
getting the money. The cashier of the 
bank, and one of the bank’s employees, 
both testified in a most positive manner 
to having seen the plaintiff sign the check 
and get the money. She was a depositor 
with the bank, and made frequent visits 
to it, and these witnesses knew her well. 
They related the circumstances of her 
visit when she signed the check and got 
the money. 

Expert testimony was offered by both 
sides as to the genuineness of the signa- 
ture. ‘woof the bank's experts testi- 
fied to their familiarity with the hand- 
writing of the plaintiff and each swore the 
signature was hers. Three other experts 
after comparing the disputed signature 
with one admitted to be genuine, testi- 
fied their opinion the disputed signature 
was the plaintiff’s. Two expert witnesses 
testified for the plaintiff, but neither of 
them were familiar with her handwriting. 
They both testified by comparison of 
writings. One expressed the opinion that 
the disputed check was not signed by the 
same person who wrote the signature ad- 
mitted to be genuine. The other swore 
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there was a difference between the genu- 
ine and the disputed signature, but he 
would not say they were not both signed 
by the same person. 

The plaintiff swore she never signed a 
check with her initials, bnt always signed 
with her full name, using only her mid- 
dle initial Her name was Mary D. 
Keith and the disputed check was signed 
‘*M. D. Keith.” This was given as a 
reason why she knew that she did not 
sign the check. The bank introduced 
evidence showing that she had signed 
checks on other banks, sometimes with 
her full name, and sometimes with initials, 
and a check was put in evidence on the 
Steiner Bank, signed by her with only 
her initials and was not denied. 

Upon this evidence, the jury rendered 
a verdict in favor of the plaintiff. The 
bank moved for a new trial, and the 
judge of the circuit court denied the 
motion. The supreme court, reversing 
the judgment and sending the case back 
for a new trial, says: 

“The preponderance of the evidence 
is so decidedly contrary to the verdict as 
to clearly convince us that it is wrong, 
and unjust. Our conclusion does not 
impute to the plaintiff dishonesty in her 
testimony, since it is reconcilable with 
honesty, in her failure to remember that 
she signed the check and got the money. 
Her recollection was undoubtedly at fault 
as to her never having signed a check 
with only her initials. The testimony 
of the other witnesses, equally reputable, 
is a positive statement of recollection of 
facts that transpired, and which they wit- 
nessed. Their statements must be true 
or false, and, if untrue, cannot be recon- 
ciled upon the theory of a want of recol- 
lection. We think that justice requires 
that the right tc have another jury pass on 
the case should be given the defendant.” 
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NOTICE OF INFIRMITY OR DEFECT IN NEGOTIABLE INSTRUMENT. 


A Maryland case wherein a jury, passing upon a bank’s rights as purchaser of a note, 
were not properly instructed as to what notice of defects must be shown to deprive 
the bank of the rights of a holder in due course ; and wherein judgment against 
the bank is reversed and a new trial ordered with definition of the rule of the 
Negotiable Instruments Law governing the case, and what will be proper instruc- 


tions to the jury thereunder. 


The quality of negotiability which at- 
taches to bills, notes and checks, execut- 
ed in such form as to possess all the re- 
quirements of negotiable instruments, en- 
ables them to be negotiated by the origi- 
nal holder as good for the amount of 
money which they represent, for the bank 
or other purchaser who gives value for 
such instruments is protected from de- 
fenses between the original parties, and 
has the right to require payment at their 
full face value. But to entitle the pur- 
chaser to the rights of a holder in due 
course—one who holds the instrument 
free from any defect of title of prior par- 
ties and free from defenses available to 
prior parties among themselves, and who 
may enforce full payment from all par- 
ties liable—he must have acquired the in- 
strument before maturity, in good faith 
and for value, and without notice of any 
imfirmity in the instrument or defect in 
the title of the person negotiating it. 
Concerning what constitutes notice of an 
infirmity or defect which will deprive the 
purchaser of the rights of a holder in due 
course, the Negotiable Instruments Law 
provides (section 95, New York act; sec- 
tion 75 Maryland act): 

To constitute notice of an infirmity in 
the instrument or defect in the title of 
the person negotiating the same, the per- 
son to whom it is negotiated must have had 
actual knowledge of.the infirmity or de- 
fect, or knowledge of such facts that his 
action in taking the instrument amounted 
to bad faith. 


This section has recently been declar- 
ed by the court of appeals of Maryland,* 
to be the governing rule in acase where 
a bank purchased a promissory note from 
the payee, to which the makers had a 
good defense of failure of consideration 
against the payee, in determining whether 
the bank was a holder in due course, en- 
titled to enforce full payment from the 
makers, or whether the bank was charged 
with notice of the infirmity or want of 
consideration, so as to deprive it of the 
privileged position of holder in due course 
of a negotiable instrument and subject 
the note in its hands to defense of the 
makers. 

The case was this: One Hanan, acting 
as agent for Delauder & Co., the payee 
of the note, undertook to sell a Spanish 
jack to certain residents of Frederick 
County, Maryland, for breeding purposes. 
The price of the animal was fixed at 
$1,800. The whole transaction was a 
fraud on the part of Hanan, the agent of 
the sellers; whose plan was to get sub- 
scriptions from 18 persons of $100 each 
to purchase the animal. He persuaded 
one Dr. Downey to subscribe in order that 
others might be induced to follow his 
example, and secretly gave him the 
money to pay for his subscription. Ejigh- 
teen persons, including Downey, signed 
and delivered to Hanan, three joint and 
several notes for $600 each, to order of 
Delauder & Co., the first payable one year 


*Valley Savings Bank v. Mercer, June 30, 1903. 
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after date, for the purchase money. 
Hanan took the notes to the Valley Sav- 
ings Bank of Middletown to borrow 
money on them, and after some negotia- 
tion and examination into the financial 
standing of the makers, the bank loaned 
$1,800 to Delauder & Co. and took the 
three $605 Hotes as collateral security. 
The proceeds of this loan were placed to 
the credit of Delauder & Co, and were 
subsequently checked out and used by 
them. 

The bank brought this action against 
the makers on the first of the series of 
three notes. 

The notes bore the following indorse- 
ments: 


“ Received of J. W. Downey $33.33 on 
within note and he is hereby released from 
any further payment on the same.” 


The trial court refused to recognize 
the release of Downey as a discharge of 
the other makers and a bar to the suit; 
but in instructing the jury, the judge 


first told them, in effect, that they could 
not find the bank had any knowledge 
or notice of fraud or failure of considera- 
tion in the making of said note, and after- 
wards, that they might find that the 
bank did not obtain the note in good 
faith. 


There was a verdict and judgment for 
the defense and this the court of ap- 
peals reverses, and orders a new trial. 
It holds that the instruction that the 
release did not bar the action was cor- 
rect, but that the trial court erred in 
giving the jury two conflicting instruc- 
tions, saying: ‘“ While they are told 
there is no legal evidence of knowledge 
or notice of fraud, they may yet find 
in point of fact that the note was not 
obtained in good faith. It is difficult, 
indeed, to understand how the holder 
of commercial paper can take it in good 
faith, without notice of defects in title 
and without knowledge of fraud, and 
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at the same time be in a position to 
have his good faith in the transaction 
questioned. This is what the instruction 
allows the jury to do.” 

The court of appeals then proceeds to 
define the lawas to what constitutes a 
holder in good faith, without notice of 
defects. It first cites the decisions of 
Maryland and other courts to the effect 
that the question is not what facts will be 
sufficient to puta party on inquiry, but 
whether the party had knowledge of the 
infirmity of the note at the time of the 
transfer to him; that the question is one 
of fraud or bad faith on the part of the 
taker of the note; the rights of the hold- 
er are to be determined by the simple 
test of honesty and good faith, and not 
by a speculative issue as to his diligence 
or negligence. Then the court continues: 

“Equally clear, simple and broad is 
the rule expressed in section 75 of the 
Negotiable Instruments Act by which, of 
course, we must be governed, The notice 
that section provides which will prevent 
aholder of a note from recovering is 
actual knowledge of the infirmity or de- 
fect, or knowledge of such facts that his 
action in taking the instrument amounted 
to bad faith.” 

The court holds this rule was not ap- 
plied by the trial court in its instructions 
to the jury. After telling the jury in 
one instruction, there is no legally suffi- 
cient evidence of any knowledge or notice 
of fraud in the making of the note, they 
were allowed, by another instruction, to 
find either (1) that the bank was not a 
holder in good faith before maturity, or 
(2) that it had notice of infirmity or de- 
fect in the title of its indorser. The jury 
under this instruction could have found, 
and perhaps did find, that in spite of the 
fact there was no legally sufficient evi- 
dence of knowledge or notice of fraud in 
the making of the note, yet the evidence 
before them justified them in finding the 
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bank was not a holder in good faith be- 
cause it had notice of some defect or in- 
firmity in the title of its indorser growing 
out of the worthlessness of the animal 
purchased. The court discusses the evi- 
dence to show that no bad faith upon the 
part of the bank was disclosed. 

The only possible suspicious circum- 
stance was the indorsements of part pay- 
ment on the notes and the court says it 
does not appear that, even if suspicion 
had been aroused by this, and the offi- 
cers of the bank had made inquiry, that 
any evidence of the fraud or failure of 
title would have been discovered. It did 
appear that one of the bank's officers 
made inquiry from the agent of the payee 
as to the meaning of the indorsements 
and was informed what the circumstances 
were. But, the court says, the fraud was 
not thus disclosed, nor could it have been 
discovered by inquiry of the makers them- 
selves, who were then ignorant of the 
trick that had been played upon them by 
foisting upon them an animal totally un- 
fit for the purpose for which he was pur- 
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chased. The court asks: Can we reason- 
ably impute bad faith to the bank merely 
because its officers saw the indorsements 
on the paper? If not, then when the 
question of good faith or knowledge of 
fraud is submitted to the jury, the bank 
was entitled to an instruction that if they 
should find that at the time the bank ac- 
quired the note, it had no notice of any 
fraud in the obtention of said note, or 
any failure of consideration, other than 
the note itself showed, the bank was en- 
titled to recover. 

Concerning the holder’s rights in a 
case of this kind, the courts quotes the 
language of the New York court of ap- 
peals in Chever v. Pittsburgh R. R. Co.: 
‘* The holder’s right cannot be defeated 
without proof of actual notice of the de- 
fect in title or bad faith on his part, evi- 
deneed by circumstances;" and it says: 
‘* This is but the declaration of the same 
rule set forth in the 75th section of article 
13 of our code (The Negotiable Instru- 
ments Law).” 


MINORITY OF STOCKHOLDERS LAW INAPPLICABLE TO BANKS. 


Attorney General v. Bridgman, et al Supreme Court of Michigan, September 15, 1903. 


In quo warranto proceedings by the 
Attorney General ex rel James J. Hurley 
against Bridgman and others, Mr. Hurley 
claimed to have been elected adirector of 
the Union Trust & Savings Bank by a vote 
of the minority of stockholders voting on 
the cumulation plan as provided for by 
§ 8553C. L. The respondents claimed to 


be the duly elected directors of the bank 
and did not recognize the election of Mr. 
Hurley. Theonly question involved was 
whether the minority of stockholders law 
applies to a banking corporation organized 
under the general banking law. The 
court holdsthe minority law does not ap- 


ply. 
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NEW LEGISLATION. 


INVESTMENTS BY SAVINGS BANKS. 


Chapter 147, Laws of Connecticut, 1903. 
An act concerning investments by 
Savings Banks. 

Be it enacted by the Senate and House 
of Representatives in General Assembly 
convened: 

Section 3428 of the general statutes is 
hereby amended to read as follows: Sav- 
ings banks may invest their deposits and 
surplus as follows: (1) Not exceeding 
twenty per centum thereof in notes se- 
cured by the pledge of stocks or bonds 
as collateral, provided such stocks or 
bonds shall have paid dividends or inter- 
est of not less than three per centum per 
annum during the two years next preced- 
ing that in which the respective loan is 
made; or by the pledge of any stocks, 
bonds, or other obligations which, 
under the provisions of this section, can 
be purchased by savings banks; (2) not 
exceeding twenty per centum thereof in 
notes, each of which shall be the joint 
and several obligations of two or more 
parties, all residents of this state; (3) in 
the bonds of the United States, the Dis- 
trict of Columbia, any of the New Eng- 
land states, or any of the states of New 
York, New Jersey, Pennsylvania, Dela- 
ware, Maryland, Ohio, Kentucky, Michi- 
gan, Indiana, Illinois, Iowa, Wisconsin, 
Minnesota, Missouri, Nebraska, Kansas, 
California, Colorado, and Oregon; (4) in 
the bonds of any city in the New Eng- 
land states, or in the state of New York, 
of Newark, Paterson, and Trenton in 
the state of New Jersey, of Philadelphia 
in the state of Pennsylvania, of Cincin- 
nati, Cleveland, Columbus, Dayton, and 
Toledo in the state of Ohio, of Louis- 


ville in the state of Kentucky, of Detroit 
in the state ot Michigan, of Chicago in 
the state of Illinois, of Milwaukee in the 
state of Wisconsin, of St. Louis in the 
state of Missouri, or of Omaha in the 
state of Nebraska; (5) in the obligations 
of any of the counties, towns, cities, 
boroughs, and school districts in this 
State; (6) in the capital stock of any 
bank or trust company located in this 
state, or in the city of New York in the 
state of New York, or in Boston in the 
state of Massachusetts; (7) in the bonds 
of any other incorporated city located in 
any of the states mentioned in this sec 

tion having not less than twenty thous- 
and inhabitants, as ascertained by the 
United States or state census, or any 
municipal census taken by authority of 
the state, next preceding such invest- 
ment: provided the amount of the bonds 
of such city, including the issue in which 
such investment is made, and its propor- 
tion, based on the valuation contained in 
the assessment for taxation next preced- 
ing such investment, of the county and 
town debt, after deducting the amount of 
its water debt and the negotiable securi- 
ties in the sinking funds which are avail- 
able for payment of its bonds, does not - 
exceed seven per centum of the valua- 
tion of property in such city as assessed 
for taxation next preceding such invest- 
ment; and provided, further, that the 
state or city issuing such bonds has not 
defaulted payment of any of its funded 
indebtedness or interest thereon within 
fifteen years next preceding the purchase 
of such bonds by the savings bank; but 
this section shall not be held to authorize 
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the investment of any funds in any 
“special assessment bonds” or ‘‘im- 
provement bonds,” so called, which are 
not direct and primary obligations of the 
city issuing the same; (8) in the bonds 
of any railroad company organized under 
the laws of any of the states mentioned 
in this section, and which bonds are se- 
cured bya first mortgage as the only 
mortgage security given by such railroad 
company upon some portion of the rail- 
road owned by it, or given bya railroad 
company, a majority of the capital stock 
in which is owned by the railroad com- 
pany issuing such bonds, upon some 
portion of the railroad owned by it but 
leased or operated by the railroad com- 
pany issuing such bonds, and which 
portion of such railroad in either case 
shall be located wholly or in part in one 
or more of the states mentioned in this 
section, provided the entire railroad of 
such company is located wholly within 
the United States; in the consolidated 
bonds of any railroad company incorpor- 
ated by this state and authorized to is- 
sue such bonds to retire the entire funded 
debt of such company; provided, that in 
every case such company shall have paid 
each year, for a period of not less than 
five years next previous to such invest 
ment, in addition to the interest on its 
tunded indebtedness, dividends of not 
less than four per centum per annum upon 
its entire capital stock outstanding; and 
provided, further, that said outstanding 
capital stock at the time of such invest- 
ment equals or exceeds in amount one- 
third of the entire outstanding issue of 
such bonds; (9) in the bonds cf the fol- 
lowing-named railroad companies, viz.: 
Boston and Albany railroad company, 
Boston and Lowell railroad company, 
Boston and Maine railroad company, 
Concord and Montreal railroad company, 
Fitchburg railroad company, Harlem 
River and Portchester railroad company, 
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Maine Central railroad company, New 
England railroad company, New York 
and New England railroad company, New 
York, New Haven and Hartford railroad 
company, and old Colony railroad; also 
the following securities: Central railroad 
company of New Jersey, general mort- 
gage five per centum gold bonds, due 
July t, 1987; Burlington, Cedar Rapids, 
and Northern railway company system, 
Cedar Rapids, Iowa Falls, and North- 
western railway consolidated first mort- 
gage five per centum bonds, due October 
I, 1921, and Burlington, Cedar Rapids, 
and Northern railway company consoli- 
dated first mortgage and collateral trust 
five per centum bonds, due April 1, 1934; 
Great Northern railroad company system, 
St. Paul, Minneapolis and Manitoba rail- 
way company, Montana Extension, four 
per centum bonds, due June 1, 1937, 
Pacific Extension mortgage four per cent- 
um bonds, due July 1, 1940, Montana 
Central railway company first mortgage 
five per centum and six per centum bonds, 
due July 1, 1937, and Wilmar and Sioux 
Falls railway company first mortgage five 
per centum bonds, due June 1, 1938; Illi- 
nois Central railroad company system, 
Chicago, St. Louis, and New Orleans 
railroad company consolidated mortgage 
five per centum and three and one-half 
per centum bonds, due June 15, 1951; 
Chicago and Northwestern railway com- 
pany system, Chicago, St. Paul, Minnea- 
polis, and Omaha railway company con- 
solidated mortgage six per centum bonds, 
due June 1, 1930, and in the mortgage 
bonds heretofore issued which said con. 
solidated mortgage six per centum bonds 
are to retire at maturity; Chicago and 
Eastern Illinois railroad company, general 
consolidated and first mortgage five per 
centum bonds, due November 1, 1937, 
and in the mortgage bonds heretofore 
issued which said general consolidated 
and first mortgage five per centum bonds 
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are to retire at maturity; Minneapolis and 
St. Louis railroad company first and re- 
funding mortgage four per centum bonds, 
due March 1, 1949, and in the mortgage 
bonds heretofore issued which said first 
and refunding bonds are to retire at matu- 
rity; Milwaukee and Northern railroad 
company consolidated mortgage six per 
centum bonds, due June 1, 1913, and in 
the mortgage bonds heretofore issued 
which said consolidated six per centum 
bonds are to retire at maturity; Terminal 
railroad association of St. Louis general 
mortgage refunding four per centum 
sinking fund gold bonds of 1953, and in 
the mortgage bonds heretofore issued 
which said general mortgage bonds are 
to retire at maturity; St. 


Louis, Iron 


Mountain and Southern railroad com- 
pany, river and gulf division, first mort- 
gage four per centum bonds, due May 1, 
1933; Buffalo and Susquehanna railroad 
company first mortgage four per centum 
gold bonds, due in 1951; (10) any gener- 


al or consolidated mortgage bonds issued 
by any of the following-named railroad 
companies to retire all of the outstand- 
ing prior mortgage bonds secured upon 
the property covered by such general or 
consolidated mortgage: Chicago and 
Northwestern railway company, Chicago, 
Burlington and Quincy railroad company, 
Chicago, Milwaukee and St. Paul railway 
company, Chicago, Rock Island and Pa- 
cific railway company, Chicago and Alton 
railroad company, Cleveland and Pitts- 
burg railroad company, Lake Shore and 
Michigan Southern railroad company, 
Michigan Central railroad company, Mor- 
ris and Essex railroad company, New 
York Central and Hudson River rail- 
road company, Pennsylvania railroad 
company, St. Paul, Minneapolis and 
Manitoba railway company, Eastern 
railway company of Minnesota, north- 
ern division, and in the mortgage 
bonds hitherto issued which such consoli- 
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dated or general mortgage bonds are 
to retire at maturity; Louisville and 
Nashville railroad company, and in the 
mortgage bonds hitherto issued which 
such consolidated or general mortgage 
bonds are to retire at maturity; provided, 
that at no time within five years next 
preceding the date of such investment in 
such general or consolidated mortgage 
bonds issued by any of the railroad cor- 
porations last named shall such railroad 
corporation have failed to pay regularly 
and punctually the principal, at maturity 
or as extended, and interest on all its 
mortgage indebtedness, and, in addition 
thereto, dividends upon all its outstanding 
capital stock during the preceding five 
years; and provided, further, that at the 
date of every such dividend the outstand- 
ing capital stock of such railroad corpora- 
tion shall have been equal to at least one- 
third of the total mortgage indebtedness 
of such railroad corporation, including 
all bonds issued or to be issued under any 
mortgage securing any bonds in which 
such investment shall be made. No bond 
of any railroad corporation named in this 
section shall be a legal investment for a 
savings bank when such corporation, or 
the system of which it isa part, shall fail 
to pay dividends on all of its capital stock; 
and thissection shall not be held to author- 
ize any investment in the bonds of any cor- 
poration operating its railroad exclusively 
by any means other than steam as a 
motive power, or in the bonds of any 
street railway company. All other invest- 
ments shall consist of deposits in incor- 
porated banks or trust companies located 
in this state, orin the states of New York, 
Massachusetts, Rhode Island, or of loans 
secured by mortgage on unincumbered 
real estate situated in this state (except 
as provided in $3429) worth double the 
amount of the loan secured thereon. 
Approved, June 9, 1903. 
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Chapter 171, Laws of Connecticut, 1903. 
An act concerning investments by 
Savings Banks. 


Be it enacted by Senate and House of 
Representatives in General Assembly con- 
vened: 





NOTE.—Chapter 147 amends the former law 
by adding to paragraph 9, the Terminal R. R. 
of St. Louis, the St. Louis, Iron Mountain & 
Southern, and the Buffalo & Susquehanna mort- 
gage bonds, as specified at the close of para- 
graph 8: also the bonds of the Louisville & 
Nashville Railroad Company as specified in 
paragraph 10. Chapter 171 adds to the fields 
of investment the bonds therein specified. 

Following is an opinion rendered by George 
A. Fay, Esq,, a lawyer, of Meriden, Connecticut, 
at the instance of the City Savings Bank of 
that city, concerning tke validity of investments 
newly authorized by the amendment law: 

You ask my opinion regarding the general 
provisions of the act relating to investments by 
savings banks of this State to purchase certain 
securities authorized by a recent act of the gen- 
eral assembly of Connecticut entitled “ An Act 
concerning Investments by Savings Banks” 
passed at the January session of the general 
assembly of 1903. 

The securities you specially refer to are the 
Terminal Railroad Association of St. Louis 
general mortgage refunding 4 per cent., sinking 
fund gold bonds of 1953; the St. Louis, Iron 
Mountain & Southern Railroad Company, River 
and Gulf division, first mortgage 4 per cent. 
bonds, due May 1, 1933; the Buffalo & Susque- 
hanna Railroad Company first mortgage 4 per 
cent. gold bonds due in 1951 ; the bonds of the 
Louisville & Nashville Railroad Company “ and 
the mortgage bonds hitherto issued which con- 
solidated or general mortgage bonds are to re- 
tire at maturity.” 

In reply I would say that it has always been 
the policy of Connecticut to restrain its savings 
banks from investing in doubtful securities and 
to that end the general law to some extent has 
forbidden investments in the bonds of companies 
which have failed to pay dividends for a certain 
number of years. This policy seems to be recog- 
nized and adhered to in the act last passed, 
which is mainly a re-enactment of the old law 
as it has existed for many years, the changes in 
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Savings banks may invest their deposits 
and surplus in the first mortgage bonds 
of the Hartford Street Railway Company 
and the Fair Haven and Westville Rail- 
road Company. 

Approved June 11, 1903 


the main being the nomination of certain new 
companies, the bonds of which may be legally 
invested in. 

Replying now to your inquiry as to what 
securities named in the amendment of 1903 may 
be legally invested in, and being advised that 
three of the companies newly incorporated into 
the act of 1903 have paid dividends for the last 
five years, and have otherwise complied with 
the provisions and conditions of said act, I am 
of the opinion that they would be deemed securi- 
ties which savings banks might legally invest in. 

Now as to the bonds of the Terminal Rail- 
road Association of St. Louis, the securities of 
which are added to the list by the act of 1903, 
they would not, however, in my opinion, at 
present be held to be “ legal securities’’ for 
reasons hereafter given. The act in question, 
to guard against doubtful securities, was enacted 
with the following provisos, to wit: 

First. ‘‘ Provided that at no time within five 
years next preceding the date of such invest- 
ment in such general or consolidated mortgage 
bonds issued by any of the railroad corporations 
last named, shall such railroad corporation have 
failed to pay * * * dividends upon all of 
its outstanding capital stock during the preced- 
ing five years.” 

Second. “And provided further, that at the 
date of such dividend, the outstanding capital 
stock of such railroad corporation shall have 
been equal to at least one-third of the total 
mortgage indebtedness of such railroad corpora- 
tion including all bonds issued to, or to be is- 
sued under any mortgage securing any bonds in 
which such investment shall be made.” 

Third. ‘“ No bond of any railroad corporation 
named in this section shall bea legal investment 
for a savings bank when such corporation or 
the system of which it is a part shall fail to pay 
dividends on all its capital stock.” 

Now I am advised that the Terminal Rail- 
road Association of St. Louis has paid no divi- 
dends during the last five years; | am also ad- 
vised that its authorized capitalization is $50,- 
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000, 000, and that there was outstanding of said 
capital stock January I, 1903, only $1,441,200. 

I am further advised that it has issued and 
has now outstanding $18,000,000 in bonds. Now 
assuming the foregoing advisement to be true, 
its bonds would not be legal investments under 
provisos I and 2, if such provisos apply to this 
corporation. 

I am of the opinion, however, that provisos 1 
and 2 above quoted do not apply to this cor- 
poration, as said bonds are named before paren- 
thesis “(10)” although they apply to all rail- 
roads named after “(10).” Proviso 3, however, 
without question applies to this corporation, 
therefore in my opinion the bonds of the Term- 
inal Association of St. Louis are not “ legal 
securities " for savings banks. 

Regarding the St. Louis, Iron Mountain & 
Southern Railroad bonds, added to said list by 
the act of 1903, 1 am advised that the amount 
of its stock outstanding is something less than 
$26,000,000, and that its funded indebtedness 1s 
something more than $94,000,000. I am of the 
opinion, however, that the bonds of this rail- 
road would be a “ legal investment ” for savings 
banks because said railroad is not included 
among those mentioned after ‘‘(10).” These 
bonds therefore escape the test applied to the 
railroads named after ‘ (10).” 

Now while provisos 1 and 2 apply toany and 
all of the railrcads named after parenthesis 
*(10),” to wit, such roads as Chicago & North- 
western, New York Central, Pennsylvania, etc., 
yet asthe Terminal Railroad of St. Louis and 
the Iron Mountain Railroad, by reason of being 
put in parenthesis * (9) "’ are excused from these 
conditions (why it it difficult to say), by reason 
thereof these bonds would seem to be “legal 
securities ” for savings bank investments. 

This seeming partiality towards certain securi- 


EXAMINATION 


Chapter 167, Laws of Connecticut, 1903. 
An Act relating to the examination 
of trust companies by the Bank Com- 
missioners. 


Be it enacted, etc. Section 1. The 
Bank Commissioners shall examine each 
department of every trust company char. 
tered by or doing business in this State. 
All reports required by Chapter 211 of 
the General Statutes to be made to the 
Insurance Commissioner shall be made 
to the Bank Commissioners when made 
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ties and discrimination against certain others, is 
very marked in many cases and not easily ex- 
plained. For example, while investments by 
savings bank are not permitted in the (consoli- 
dated) bonds of any railroad incorporated in 
Connecticut except and upon condition of pay- 
ment of 4 per cent. dividends for five years pre- 
vious and conditioned further that the outstand- 
ing capital stock of such railroads shall be equal 
to one-third at least of the bonds issued ; yet in- 
vestments are allowed in the bonds of the Bos- 
ton & Albany and certain other railroads, al- 
though their outstanding capital stock is less 
than one-third of the bonds issued, and what- 
ever may be their financial condition. 

Again, parenthesis “(10)"’ exacts of the 
Chicago & Northwest Railroad and thirteen 
other railroads, such as Chicago, Burlington & 
Quincy Railroad, the New York Central and 
the Pennsylvania Railroad, that they shall regu- 
larly pay dividends for the last five years, and at 
the date of such dividends shall have capital 
stock outstanding to an amount equal at least 
to one-third of the bonds issued, as a condition 
to the investment in their general or consolidat- 
ed mortgage bonds by savings banks, yet many 
other railroad corporations mentioned in Said act 
are excused from these provisos as a condition 
to the purchase of their bonds, and this although 
some of the railroads named would not be re- 
garded as first class by conservative investors. 

It would seem that in the anxiety of some 
parties to secure legislative sanction for permis- 
sion of savings banks to invest in their securi- 
ties, they and the legislature both were oblivious 
of the early policy of the legislature to guard 
against doubtful securities. . 

It seems to me that the act in question needs 
a thorough revision that its integrity may be 
restored to a condition which would render 
it practically safe for a savings bank to pur- 
chase any securities therein named, without the 
danger of acquiring investments in such secu- 
rities as a prudent investor would shun. 


OF TRUST COMPANIES IN CONNECTICUT. 


by such trust companies. All the powers 
and duties relating to surety companies 
conferred or imposed by said chapter 
upon the Insurance Commissioner are 
hereby conferred and imposed upon the 
Bank Commissioners when they relate to 
such trust companies. 

Sec. 2. This act shall take effect from 
its passage. 

Approved June 9, 1903. 
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BANKERS’ ASSOCIATION. 


ORDER OF PROCEEDINGS OF THE TWENTY-NINTH ANNUAL CONVENTION, TO BE HELD AT THE 
CALIFORNIA THEATRE, SAN FRANCISCO, CAL., ON OCTOBER 20, 21, 22, 23, 1903. 


Following is the order of proceedings of the 
twenty-ninth annual conventiou of the American 
Bankers’ Association, which is subject to change 
by vote of the Executive Council or by vote of 
the Convention : 

FIRST DAY. 
WEDNESDAY, OCTOBER 21, 1903. 


Convention called to order at 10 o'clock A. 
M. by the President, Mr. Caldwell Hardy, of 
Norfolk, Va. (Vice-Presidents and Members 
of the Executive Council are requested to take 
seats on the platform.) 

Prayer by the Right Rev. William Ford 
Nichols, Bishop Episcopal Diocese of Cali- 
fornia. 

Roll Call. 

Address of welcome to the City of San-Fran- 
cisco by the Hon. Eugene E. Schmitz, Mayor. 

Address of welcome to the State of California 
by the Hon. George C. Pardee, Governor. 

Address of welcome to the American Bank- 
ers’ Association by the Hon. James D. Phelan, 
on behalf of San Francisco Bankers. 

Reply to addresses of welcome, and annual 
address by the President of the Association, Mr. 
Caldwell Hardy 

Annual report of the Secretary, Mr. James 
R. Branch. 

Annual report of the Treasurer, Mr. George 
F. Orde. 

Report of the Auditing Committee. 

Report of the Executive Council by the Chair- 
man, Mr. E. F. Swinney. 

Report of the Protective Committee. 

Report of the Currency Committee, by the 
Chairman, Hon. Chas. S, Fairchild. 

Report of Committee on Uniform Laws, by 
the Chairman, Mr. Frank W. Tracy. 

Report of Committee on Bureau of Education 
by the Chairman, Mr. Robt. J, Lowry. 

Report of Committee on Fidelity Insurance, 
by the Chairman, Mr. John L. Hamilton. 

Practical Banking Questions. (Discussion 
limited to thirty minutes for each topic; open 


to all delegates under the five-minute rule ; time 
to be extended by unanimous consent.) 

1. “Money orders of Bankers’ Association.” 
Address by Mr. L. P. Hillyer, Cashier Ameri- 
can National Bank, Macon, Ga. 

Meeting of Delegates from the States and 
Territories to appoint the Nominating Commit- 
tee, in accordance with Article III, Section 2, 
of the Constitution, which reads as follows: 

Sec. 2. Immediately after the first adjourn- 
ment that occurs in the session of the Annual 
Convention, the delegations from each State 
and Territory shall meet, at which several meet- 
ings the respective Vice-Presidents of the States 
and Territories, if present, shall preside, and these 
meetings of representatives from the States and 
Territories shall each select a member who shall, 
with others so selected, constitute and be a 
Committee on Nominations. The Committee 
may make its report at any subsequent session 
of the Convention, but its nominations shall not 
exclude the name of any persons otherwise 
nominated in the Convention. The delegates 
from the several State Banks and Bankers’ As- 
sociations shall assemble aad meet apart after 
the first adjournment, and, in such manner as 
they may determine, shall nominate to the Con- 
vention five names for members of the Execu- 
tive Council, who shall be members of this As- 
sociation, provided that no state Association 
shall thus be represented by more than one 
member of the Executive Council. No dele- 
gate from any State Association shall, however, 
be eligible unless he is a member of the Ameri- 
can Bankers’ Association. The election for 
President, First Vice-President and for five 
members of the Executive Council to be chosen 
by the Association shall be by ballot, unless 
otherwise ordered. 


SECOND DAY. 
THURSDAY, OCTOBER 22, 1903. 

Convention called to order at 10 o'clock A. 
M., by the President. 

Prayer by the Rev. George C. Adams, Pas- 
tor the First Congregational Church, San Fran- 
cisco. 

Announcements. 

Practical Banking Questions. (Discussion 
limited to thirty minutes for each topic; open 
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to all delegates under the five-minute rule; 
time to be extended by unanimous consent.) 

2. “ The Currency.” Address by Hon, Wil- 
liam B. Ridgely, Comptroller of the Currency. 

3. Address by Mr. Homer S. King, Presi- 
dent Wells Fargo Bank, San Francisco, Cal. 

4. “Money Supply of the United States.” 
Address by Mr. J. E. McAshan, Cashier 
South Texas National Bank, Houston, Texas. 

Call of States. Statements limited to five 
minutes, by Bankers, of the general condition 
of business in their various States. 


THIRD DAY. 
FRIDAY, OCTOBER 23, 1903. 
Convention called to order at 10 o’clock A. 
M, by the President. 
Prayer by the Rev. Bradford Leavitt, 


tor First Unitarian Church. 
Unfinished Business. 


Pas- 


Practical Banking Questions. (Discussion 
limited to thirty minutes for each topic; open 
to all delegates under the five-minute rule; 
time to be extended by unanimous consent.) 

5. ‘ Education of Bank Clerks.” 
by Mr. J. B. Finley, 
Bank, Pittsburg, Pa. 

6. “ Effects of the Inflow of Gold.” Address 
by Hon. Ellis H. Roberts, 
United States. 

Continuation of Discussion of Practical Bank- 
ing Questions. 

Report of Committee on Nominations. 
tions. 

Installation of Officers Elected. 

Attention is called to the following: Article 
VII, Section 1, of the Constitution, reads: 

ARTICLE VIL. 

Section 1. Resolutions or subjects for dis- 
cussion (excepting those referring to points of 
order or matters of courtesy) must be submitted 
to the Executive Council in writing at least 
fifteen days before the Annual Convention of 
the Association; but any person desiring to 
submit any resolutions or business in open Con- 
vention may do so upon a two-thirds vote of 
the delegates present, the resolution or business 
may be referred to the Executive Council to 
report upon immediately ; provided that this 
shall not apply to any proposed amendment of 
the Constitution. 


Address 
President Fifth National 


Treasurer of the 


Elec- 


TRUST COMPANY SECTION. 


Following is the order of business of the sev- 
enth annual meeting of the Trust Company 
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Section of the American Bankers’ Association 
at the California Theatre on Tuesday, October 
20th, 1903. 

The mecting will be called to order by the 
Chairman at 1o A. M. 

Roll Call by Secretary of the Section. 

Address of Welcome by Mr. I. W. Hellman, 
Jr., Cashier Union Tr. Co., San Francisco, Cal. 

Reply by Mr. John E. Borne, New York City, 
Chairman of the Section. 

Report of the Executive Committee, by the 
Chairman, Mr. E. A. Potter. 

Report of the Committee appointed to investi- 
gate the subject of Auditors of Trust Companies. 

Address: “‘ Escrows: A Varied and Profitable 
Feature of Trust Company Business.”’ By Mr. 
Philip S. Babcock, Trust Officer Colonial Trust 
Co., New York City. Discussion: Each par- 
ticipant limited to five minutes. 

Paper: “Trust Companies as Trustees.” By 
Hon. Lyman J. Gage, President United States 
Trust Co., New York City. Discussion: Each 
participant limited to five minutes. 

Address: ** Trust Companies in the North- 
west.” By Mr. P. C. Kauffman, Vice-President 
Fidelity Trust Company, Tacoma, Washington. 
Discussion: Each participant limited to five 
minutes. 

Five Minute Talks of General Interest. Open 
to all Delegates, each participant limited to five 
minutes. 

Nomination and election of three members of 
Executive Committee to serve for three years. 

Suggestions of members as to work of the 
Section. 

Notre.—A Questicn-box has been established, 
and suggestions for subjects sent by members 
and delegates to the Secretary for discussion, 


will receive the prompt attention of the Execu- 
tive Committee 


SAVINGS BANK SECTION, 


Following is the programme of the meeting, 
to be held on Tuesday, October 2oth: 

Address by the Chairman. 

Secretary's report. 

Report of Chairman of Executive Committee : 

Discussion of practical savings bank’s ques- 
tions, and reading of the following papers : 

“Bond Accounts,”” By Col. Chas. E. Sprague, 
Ph. D., President Union Dime Savings Bank, 
New York. 


“Savings Bank Advertising.” By Lucius 
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Teter, Cashier, Chicago Savings Bank, Chicago, 
Illinois. 

“Dangers Threatening Savings Banks.” By 
Fred. Heinz, President, Farmers’ & Mech. Sav- 
ings Bank, Davenport, Iowa. 


THE BANKING LAW JOURNAL. 


“Trust Accounts.”” By Wm. Hanhart, Sec’y. 

“ Failed Savings Banks.’” By Hon Willis S. 
Paine, LL.D., Metropolitan Savings Bank, New 
York ; ex-Superintendent of Banks. 

Election and installation of officers. 


MUTILATED COINS. 


What becomes of the mutilated coins is a 
question which has probably forced itself upon 
the consideration of every one, particularly when 
a plugged quarter or $1 with some one’s initials 
scratched on it has been thrown back on his 
hands. There is, of course, a federal statute 
with appropriate penalties against the mutilation 
of coin, but the average American sovereign 
seems to think when he gets a coin it is his own 
personal property instead of a measure of values 
and a portable representative of tangivle hold- 
ings. Time was when nearly every child wore 
about its neck, suspended by a string or chain, 
some silver coin from a half-dime up to $1. 
That practice has fallen into desuetude. But the 
coins themselves are still in circulation. 

Mutilated silver (and by mutilation is meant 
any perforation «f the coin or scratch or deface- 
ment upon it) is redeemed by the government 
at 40 per cent. of its face vaiue. This is a little 
less than the market price of the silver of which 
it is composed, and purposely so, for it is the 
federal policy to discourage tampering of any 
kind with the coin of the realm. It is no crime 
to pass a mutilated coin, and it is a case of let 
the receiver beware, for he is the man to be 
stuck. Probably every merchant in the course 
of his business every day in the year gets a 
certain amount of mutilated coin. Unless he 
works it off on his customers it must be turned 
in at the bank, and this is the usual disposition 
made of it by reputable houses. It is taken by 
the bank all right, but at its market, and not its 
face, value. 

* Mutilated silver is deposited every day,” said 
Albert Witzleben, who, among other things, has 
charge of that branch of the business of the 
National Bank of Commerce. ‘ We credit our 
customers with the 40 per cent. of the face value 
we can receive from the government, and forward 
the coin as fast as accumulated to the Treasury 
Department in Washington. The government 
is very strict about mutilating coin, and right- 


fully so. For example, suppose out of a hundred 
silver dollars only so much silver is taken as 
might be extracted from a hole but little larger 
than the point of a pencil. If the mutilated coin 
was allowed to pass current at its face value the 
business would be a profitable one. The gov- 
ernment pays less than the value of the silver in 
the coin because that is the best way to discour- 
age this method of stealing. There is a firm in 
Chicago which pays 50 cents and in some cases 
as much as 55 cents on the dollar for mutilated 
silver. It cannot be stated certainly what its 
game is, but possibly it has agents to shove the 
coin at its face value and make a large profit. 
“Mutilated bills are also redeemed by the 
government, the rule being that when three- 
fifths of a bill is sent in for redemption the face 
value will be paid for it. Every day bills are taken 
in at the banks which have outlived their useful- 
ness. . These are either so badly worn and much 
patched that they will not hold together, or have 
been torn, cut, burned or otherwise mutilated. 
So long as three-fifths of them is in existence 
they will be taken up. In connection with this 
practice of the Treasury Department, a clerk in 
one of the large Chicago banks got himself into 
serious trouble only last week. He was in 
charge of the mutilated coin and bill business 
of his institution, and conceived the idea of 
making a little private profit, so he clipped artis- 
tically and soon ran his shipments up so high 
that the department became suspicious and sent 
special agents to investigate. It was found that 
he had been systematically clipping and pasting 
and had made quite a large sum off the govern- 
nent. When arrested he had about $400 in 
mutilated bills in his possession. He is to be 
tried for this offense, and if found guilty will be 
sent to the penitentiary for fifteen years. There 
has been very little intentional swindling in 
Kansas City in connection with either mutilated 
coin or currency, and most of both that comes 
our way is legitimate.”—Kansas City Journal. 
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T= department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


Fraction of Shares of Stock. 


BRIDGEPORT, CONN.,, September 29, 1903. 
Editor Banking Law Journal : 

DEAR SIR:— Suppose a partnership, com- 
posed of A and B, holds, among its assets, 31 
shares of stock in a certain corporation. The 
partnership is dissolved by mutual consent and 
an amicable division of the property attempted. 
Each partner wants his full share of stock in the 
corporation referred to. Would it be lawful, on 
surrender of the certificate for 31 shares, for the 
corporation to issue two certificates, one to A 
and the other to B, each for 154 shares? 

SUBSCRIBER. 


This cannot be done. Section 17 of 
the General Corporation Law of Connec- 
ticut, 1903, provides: ‘‘ No certificate 


for fractions of shares shall be issued. 
Whenever fractional rights result from 
an increase or reduction of capital stock - 
and the stockholders fail to combine the 
same by purchase or sale, the directors 
shall, after due notice, sell such rights to 
the highest bidder and issue proper cer- 
tificates therefor.” 

In the case suggested, the fractional 
rights do not result from an increase or 
reduction of capital stock, but from an 
equal division of rights held jointly. We 
presume in such case, if the parties can- 
not agree among tliemselves, the courts 
would have to adjust the matter. 


Payment of Stopped Check. 


Effect of bank’s limiting its liability by printed notice to depositor in pass-book. 


BOROUGH OF BROOKLYN, Sept. 28, 1903. 
Editor Banking Law Journal : 

DEAR SIR:—Is a bank liable to its depositor 
for payment of a check, after receipt of a “ stop- 
payment” order from him, in a case where his 
pass book contains a notice that the bank will 
not be liable if it pays a check after payment 


has been stopped? BROOKLYN TELLER. 


The bank will be liable unless the pass 
book clause is so worded as to provide 
an absolute and unconditional denial of 
liability for payment of stopped checks 
under all circumstances, without any 
promise or agreement on the bank’s part 


to endeavor to comply with ‘‘stop-pay- 
ment” orders and unless, further, the 
bank can prove that the depositor knew 
of the pass book clause to this effect at 
the time he drew the check. 

The law of New York upon this sub- 
ject was quite clearly expressed by the 
New York Supreme Court at Appellate 
Term, in January 1899, in the case of 
Elder v. Franklin National Bank. The 
decision is published in the BANKING 
Law Journal. for February 1899. 

A man named Elder kept an account 
in the Franklin National Bank, On 
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March 3, 1898 he drew and delivered a 
check for $40 which he dated March 8th. 
On March sth he sent a notice in writ- 
ing to the bank not to pay this check. 
The paying teller madean entry of this 
notice in a book which he kept for the 
purpose and a similar entry was also 
made by the book-keeper in his ledger 
against Elder’s account. Notwithstand- 
ing this, when the check came through 
the Clearing House, it was paid through 
an oversight. 

Had there been no pass book clause 
upon the subject, the bank would have 
been clearly liable to the depositor for 
payment contrary to the stop-order. On 
this point the court said : 


‘*Undoubtedly in the absence of any 
agreement the bank was bound to respect 
the notice which it had received, and for 
the failure to observe the directions of its 
depositor in that regard, it would have 
been clearly liable. The check was a 
mere order upon the bank to pay from 
the depositor’s account, according to 
instructions in that respect contained 
therein, and was subject to revocation by 
the drawer at any time before it was paid; 
and if the bank should pay after notice 
of such revocation, it would be held to 
have paid out of its own funds and could 
not therefore charge its depositor with 
the amount, but must bear the loss it- 
self.” 


The above is the general rule of liabii- 
ity unless the parties agree otherwise. 
But the Franklin National Bank had 
printed upon the inside cover of its pass 
books a notice or agreement designed to 
limit or relieve it from liability in this 
respect. The pass book clause read: 


“It is further agreed that the bank 
shall not be responsible for the execu- 
tion of an order to stop payment of a 
check previously drawn; that the bank 
will endeavor to execute such orders, but 
that no liability shall be created by the 
failure so to do, and that no rule, usage 
or custom shall be construed to create 
such liability.” 

The bank relied upon this clause as 
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exempting it from any liability because 
of its payment of the stopped check. 

The depositor testified he had not read 
the alleged agreement and was not aware 
of what it contained at the time the check 
was drawn. ‘The bank claimed there was 
evidence showing the contrary. The 
court said this question was one of fact 
and it must be assumed the trial justice 
determined the question in favor of the 
depositor; but it would not pass upon 
the question, but would assume that the 
fact had been found otherwise—that the 
depositor knew of the pass book provis- 
ion—for assuming the provision to be an 
agreement between them, still, under the 
circumstances, the bank was not relieved 
by the agreement from the consequences 
of its negligent act. 

The reasons given by the court for 
holding the bank liable, notwithstanding 
the pass book provision, were these: 

1, The agreement was in derogation 
of the common law liability in such cases 
and, being framed by the bank for 
its own benefit, must be strictly con- 
strued. 

2. The agreement does not declare un- 
conditionally that for failure to observe 
the stop-order the bank shall not be liable, 
but invites the assent of its depositors to 
the engagement by agreeing that it will 
endeavor to execute such orders. ‘This 
is an important qualification, doubtless 
inserted as an assurance to the depositors 
that the bank would still exercise some 
care in the matter; for it is incredible 
that a bank could obtain depositors under 
an agreement that under no circumstances 
should it be responsible for a failure to 
observe their stop check directions. The 
bank did not refuse to receive stop-order 
notices ; it not only recognized the right 
of the depositor in that regard, but pro- 
vided a method of registering such notices 
so as to assure their proper observance. 

3. The proper construction of the 
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language of the agreement is that the 
bank should not be liable if in good faith 
it paid a check that had been stopped, 
unless it failed properly to fulfill its agree- 
ment to endeavor to comply with the de- 
positor’s directions. The promise to 
make the endeavor necessarily imported 
the exercise by the bank of at least ordi- 
nary care in so doing. The agreement 
should be construed as if it read (the 
words inserted by the court being itali- 
cised): 

‘“‘It is further agreed that the bank 
shall not be responsible fur the execu- 
tion of an order to stop payment of a 
check previously drawn; that the bank 
will endeavor to execute such orders, but 
that no liability shall be created by fail- 
ure so to do where the bank has exercised 
ordinary care in that regard, and that no 
rule, usage or custom shall be construed 
to create such liability.” 


The court held in this case that the 
evidence supported the finding of the 
trial judge that the bank had been negli- 
gent; hence the pass book clause, as con- 
strued by the court, did not relieve the 
bank from liability to its depositor. 

We think this decision puts very plain- 
ly the law governing the matter of re- 
sponsibility for checks paid after their 
payment has been stopped. 

In the first place, ordinarily and in the 
absence of agreement between bank and 
depositor, the bank is liable if it pays a 
stopped check. 

In the next place, a pass book clause, 
designed to limit or relieve the bank 
from such liability, to be binding as an 
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agreement upon the depositor, must be 
shown to have been known to him. This 
is a question of fact; but doubtless the 
conduct of business by a depositor with 
such a clause in his pass book for any 
considerable period would convince any 
fair minded jury, or judge acting as a 
jury, that the depositor knew of the 
clause and acquiesced in it. 

Thirdly, assuming the clause to be a 
binding agreement between bank and 
depositor, if it contains a provision that 
the bank will endeavor to execute stop- 
payment orders but will not be liable if 
it actually pays a stopped check, the 
courts will construe the agreement not 
as an absolute and unconditional exemp- 
tion from liability under all circumstances, 
but only anexemption from liability in 
case the bank can show that it exercised 
ordinary care, and paid notwithstanding; 
and whether the bank exercised ordinary 
care, or was negligent, in making the 
payment would be a question of fact upon 
the determination of which its liability or 
non-liability would depend. 

Lastly, to relieve a bank from liability 
in all cases of payment of astopped check, 
whether careful or negligent, the agree- 
ment, binding on the depositor, must 
provide an unconditional declaration of 
non-liability without promise or under- 
taking on the bank’s part to endeavor to 
execute stop-payment orders; and whether 
the bank can retain its depositors in the 
face of such an agreement is a question 
of banking policy rather than of law. 


Indorsement of Check Payable to Self. 


PITTSBURG, Pa., September 16, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—Will you be kind enough to give 
me some information in regard to indorsements. 
Is it or is it not necessary for a man to indorse 
a check drawn by himself and payable to self. 


Perhaps I can make it plainer by illustration : 
1. John Smith draws a check “ Pay to Self.” 
- is “* Pay to John Smith.” 
~ " “ « Pay to the order of self.” 
s  * ‘* Pay to the order of John Smith,” 

Must John Smith indorse the check in every 
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case or only in the last two cases? He pre- 
sents the check in each case to the bank on 
which it is drawn. TELLER. 


The mere possession of the check, by the 
bank unindorsed by John Smith, is prima 
facie evidence that the bank has paid him 
the money called for. But John Smith 
might deny that he ever received pay- 
ment or authorized any one else to collect 
the check, and account for its being out 
of his possession and in the bank’s hands, 
by saying he had lost it, or it was stolen 
from him, andassert that the bank had made 
a mistake in paying it to some one claim- 
ing to be, but not authorized as, his agent 
to collect it. While such a claim would 
hardly seem plausible, in view of the fact 
that the bank must know John Smith, and 
would not pay the check to any one else 
without his indorsement, still, sometimes, 
juries believe strange stories told them 
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by bank depositors, and it is to the bank’s 
interest, therefore, to have Smith’s in- 
dorsement in each of the four cases, as 
an acknowledgment of the receipt of the 
money by him. Ifthe check was payable 
to bearer, the bank would not legally 
have a right to require its indorsement, 
but in the case of checks to named payees, 
business usage and business necessity 
require indorsement by the payee or in- 
dorsee, as evidence of receipt of payment; 
and the old rule of law that a debtor is 
not legally entitled to a receipt upon pay- 
ment of money to his creditor, is being 
modified by the courts in some cases so 
as to uphold the bank’s requirement of in- 
dorsement by the payee or indorsee. 
Upon this subject, read our article in this 
number upon ‘‘Indorsement of checks 
paid over the counter.” 


Check Payable To ‘‘My Wife” 


, PA., September 22, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—A man draws his check payable 
to “ my wife.” His wife indorses her name on 
the check, and presents it for payment to the 
bank. Is a check so drawn valid, and should 
the bank pay ? TELLER. 


We see no lega! objection to the form 


of check. The bank is safe in paying, 
provided it knows that the person receiv- 
ing payment is the wife of the drawer of 
the check. This, generally speaking. Pos- 
sibly in Utah, where some men have more 
_than one wife, check might be invalid for 
uncertainty of payee. 


Certification ‘‘Good When Properly Indorsed.”’ 


NATIONAL BANK, } 
Boston, MASs., October 10, 1903. § 
Editor Banking Law Journal: 

DEAR S1R:—Will you please answer the fol- 
lowing inquiry through your columns: 

If payment of a check is refused on account 
of indorsement, which is the better course for 
the collecting bank to pursue—to have the item 
certified as good when properly indorsed or to 
protest it for non-payment ? 

Our Negotiable Instruments Law reads: 
“ Where the holder of a check procures it to be 


accepted or certified, the drawer and all indors- 
ers are discharged from liability thereon.” 
Therefore, if the holder has the check certi- 
fied, has not an indorser a good defense in an 
action against him on his warranty of the in- 
strument if said check is certified by some sub- 


sequent holder. Or, in other words, is not all 
recourse against the indorsers as warranting 
the genuineness of the matters which go to 
make up the instrument, thereby lost ? 

Again, we are informed that in New York 
City it is the custom of the drawee banks to 
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certify such checks of their own accord and 
then charge them back in the following day’s 
exchanges to the collecting bank. 

Does this custom affect the rights and _liabil- 
ities of the parties in any way ? BOSTON. 


We presume the better practice for the 
collecting bank is to take the drawee 
bank’s certification, good when properly 
indorsed. We question whether a valid 
protest could be made for refusal to pay 
because of improper indorsement. A 
protest is authorized or required when 
the instrument is dishonored by non-pay- 
ment; but every refusal to pay is not a 
dishonor of an instrument. Where a 
bank is under no obligation to pay, by 
reason of an indorsement being insuffi- 
cient or improper, there is no dishonor of 
the instrument and nothing on which to 
base a protest. 

When a collecting bank takes the 
drawee’s certification, good when proper- 
ly indorsed, the drawer and prior indors- 
ers are discharged from liability, and the 
collecting bank holds the drawee bank’s 
obligation, analogous to its certificate of 
deposit, good when properly indorsed. 
_ Ordinarily, it would seem, the interests 
of its principal would be better served by 
taking such certification, than by refus- 
ing it, and sending the check back with- 
out either payment or certification, for, 
ordinarily, the necessary indorsement 
can be readily obtained and the check 
collected from the certifying bank. This 
seems to be the method provided in the 
New York Clearing House. Section 15 
of the Constitution, after providing that 
‘**not good ”’ or mis-sent checks, presented 
through the exchanges, shall be returned 
the same day directly to the bank from 
which received, further provides: ‘‘ But 
checks, drafts, notes or other items to 
be returned for indorsement or informal- 
ity may, after being certified by the bank 
returning it, be returned through the ex- 
changes the following morning, not ex- 
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ceeding $5,000 in amount to any one 
bank.” 

Concerning the legal effect of the rule 
that where the holder procures the check 
to be certified ‘‘the drawer and all in- 
dorsers are discharged from liability 
thereon,” we are of opinion this does not 
release a prior indorser from his liability 
toa subsequent holder as warrantor of 
genuineness. Suppose the check had 
been paid, instead of certified, and it sub- 
sequently appeared the payee’s indorse- 
ment was a forgery or the check had been 
altered in amount. The Negotiable In- 
struments Law provides ‘‘a negotiable 
instrument is discharged by payment in 
due course by or on behalf of the princi- 
pal debtor” and “a person secondarily 
liable on the instrument is discharged by 
any act which discharges the instrument” 
and yet this discharge of an indorser from 
liability on the instrument, would not be 
a discharge from his warrantor liability 
that theinstrument was genuine. Equally 
so, in case of certification. The rule that 
certification for the holder discharges 
drawer and indorsers is founded on the 
idea that they would be discharged by 
payment, and ifthe holder chooses to take 
certification instead, he should not have 
the right to prolong their liability or en- 
gagement that the instrument will be 
paid. But this rule would not operate 
to discharge an indorser from liability as 
warrantor of genuineness, where the 
check certified turned out to be forged 
in particulars for which he was respon- 
sible. 

Suppose in case of a genuine check, re- 
fused payment because of improper in- 
dorsement, but certified, the indorser, 
when applied to, should refuse to rectify 
his indorsement, claiming he was dis- 
charged from liability by the certification 
and would do nothing further in the mat- 
ter, whatthen ? There is a rule of the 
Negotiable Instruments Law that where 
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an instrument is transferred for value 
without indorsement, the transferee ac- 
quires the right to have the indorsement 
of the transferror. We think this rule 
would apply, and that this right would 
survive the certification. 

From a practical standpoint, where pay- 
ment ofa genuine check is refused by 
reason of defective indorsement, the 


whole question resolves itself into whether 
the holder’s interests are best served by 
the taking of the bank’s obligation and re- 


NATIONAL BANK OF 


At a meeting of the Board of Directors of the 
National Bank of Commerce in New York, held 
October 6th at its banking house, 31 Nassau St., 
in the City of New York, Mr. Valentine P. 
Snyder was elected President, in the place of 
Mr. Joseph C. Hendrix, whose resignation was 
received and accepted with expressions of regret. 

The following additional officers of the bank 
were elected: Richard A. McCurdy, James H. 
Hyde, Thomas F. Ryan and Heary A. Smith, 
as Vice-Presidents ; Charles L. Robinson, Oliver 
I. Pilat, and Clarence Foote, as Asst. Cashiers. 


MONEY, BANKING 


By Albert S. Bolles, Ph.D., LL. D. Author of 
“ Practical Banking,” “ Bank Officers,” etc., and 
Lecturer in the University of Pennsylvania and 
Haverford College. Cloth, 12 mo. 336 pp. 
Price $1.25, American Book aetna New 
York, Cincinnati and Chicago. 

This is an instructive book which treats of 
the nature and uses of money and of the busi- 
ness of banking, including the financial opera- 
tions of banks in financing public and private 
enterprises. The main portion of the book is 
devoted to an exposition of the business of bank- 
ing. The author points out that excellent books 
on the best methods of bank bookkeeping exist ; 
also other books on the theories and history of 
money and banking, and that this book fills an 
intermediate place. The work will be found 
useful to those engaged, or who contemplate 
engaging, in the banking business, as well as 
to the student of the theory and history of bank- 


COMMERCE IN NEW 
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leasing the drawer and prior indorsers, 
or refusing the bank’s obligation, and 
retaining their liability (always with the 
possibility that certain, if not all of the 
indorsers are discharged in any event by 
delay in due presentment—that is, pre- 
sentment of a check properly indorsed) 
and it would seem that the taking by a 
collecting bank of a certification, good 
when properly indorsed, would in the ma 
jority of cases, best serve the interests of 
its principal. 


YORK. 

The official staff of the bank is now as follows: 
Valentine P. Snyder, President; J. Pierpont 
Morgan, Vice-President ; Richard A. McCurdy, 
Vice-President; James H. Hyde, Vice-Presi- 
dent; Thomas F. Ryan, Vice-President ; Henry 
A. Smith, Vice-President; William C. Duvall, 
Cashier; Charles L. Robinson, Assistant 
Cashier; Neilson Olcott, Assistant Cashier ; 
J. S. Alexander, Assistant Cashier; Oliver I. 
Pilat, Assistant Cashier; H. B. Fonda, Assist- 
ant Cashier ; Clarence Foote, Assistant Cashier ; 
E. A. Montell, Jr., Assistant Cashier. 


AND FINANCE. 


ing. The following are the chapter headings 
which, to some extent, indicate the scope of its 
contents: The nature and uses of money; 
Classification of banks; The utility of banks ; 
How a bank is organized; Shareholders; An- 
nual Meetings ; Bank Circulation ; Deposits and 
depositors ; Loans; The law relating to nego- 
tiable papet ; Directors; The President; The 
Cashier ; The paying teller; The receiving tel- 
ler; The note teller ; ‘he discount clerk ; The 
Bookkeeper ; Collections ; How the reserve is 
kept; The creation and utility of savings banks ; 
The depositors ; The law relating to the pay- 
ment of deposits ; Savings bank loans ; officers ; 
the Secretary; Bank Examinations and reports ; 
Clearing Houses ; Loan and trust companies ; 
The closing of banks; Private banking; Bank 
finance ; Railway finance. In an appendix is 
given short and full forms of statement of a 
firm asking credit. The work is fully indexed. 





NEW YORK CLEARING HOUSE. 


THE NEW YORK CLEARING HOUSE. 


The New York Clearing House held its an- 
nual meeting on Tuesday, October 6th. The 
officers and committees for the year ending 
October 4th, 1904 are as follows: 

President, James Stillman, President Na- 
tional City Bank. Secretary; Gates W. McGar- 
rah, President Leather Manufacturers’ National 
Bank. Manager, William Sherer. 
Manager, William J. Gilpin. 

Clearing House Committee—J. Edward Sim- 
mons, President Fourth National Bank; Du- 
mont Clarke, President American Exchange 
National Bank; William A. Nash, President 
Corn Exchange Bank; George F. Baker, 
President First National Bank; Alexander 
Gilbert, President Market and Fulton National 
Bank. 

Conference Committee—Richard Delafield, 
President National Park Bank; William H. 
Perkins, President Bank of America; Valentine 


Assistant 


P. Snyder, President National Bank of Com- 


merce; Herbert L. Griggs, President Bank of 
New York, N. B. A; Samuel G. Bayne, Presi- 
dent Seaboard National Bank. 

Nominating Committee—Samuel Woolver- 
ton, President Gallatin National Bank; Walter 
E. Frew, Vice-President Corn Exchange Bank : 
Stephen Kelly, President Fifth National Bank ; 
Christian F. Tietjen, President West Side Bank ; 
James Rowland, President New York National 
Exchange Bank. 

Committee on Admissions—William H. Por- 
ter, President Chemical National Bank ; George 
M. Hard, President Chatham National Bank ; 
James M. Donald, Vice-President Hanover Na- 
tional Bank; Richard L. Edwards, President 
National Bank of North America; William L. 
Moyer, President of the National Shoe & Leather 
Bank. 

Arbitration Committee—P. C. Lounsbury, 
President Merchants’ Exchange National Bank ; 
Edward C. Schaefer, President Germania Bank ; 
Edwin S. Schenck, President National Citizens’ 
Bank; Scott Foster, President People’s Bank ; 
Hart B. Brundrett, President Pacific Bank. 

The Manager’s annual report for the year 
ending September 30th, 1903, shows : 


The Clearing House Transactions for the 
year have been as follows: 


$70,833,655,940 29 
3,315,516,487 48 


Exchanges 
Balances 
Total transactions... . . ..$74,149,172,427 77 
The average daily transactions: 
Exchanges $233,005,447 17 
Balances. . 10,906,304 23 


Total $243,911,751 40 

Total transactions since organization of Clear- 

ing House (50 years) : 
Exchanges 


$1,505,995,524.933 34 
Balances 


71,578,845,217 03 
$1,577,574,379,150 37 
Largest exchanges on any one 

day during year (Jan. 3, 1903)$469,761,070 91 
Largest balances on any one day 

during the year (Jan. 31, 1903) 
Largest transactions on any one 

day during year (Jan. 3, 1903) 492,247,911 82 
Smallest exchanges on any one 

day during year (April 11,1903) 102,875,701 50 
Smallest balances on any one day 

during year (April 11, 1903). 


24,977,948 64 


4,553,112 51 


Smallest transactions on any one 


day during year (April 11,1903) 107,428,814 o1 
Largest daily transactions on record, May 
1oth, 1901 : 
Exchanges 


$598,537,409 64 
Balances...... 


23,873,115 92 


$622,410,525 56 
Largest balances, Jan, 31, 1903, $24,977,948 64 
The Debit Balances were paid in as follows: 

U. S. Bearer Gold Certificates $353,905,000 oo 

U. S. Order Gold Certificates. 21,250,000 00 
Clearing House Gold Certifi- 

2,940,07 5,000 00 

286,487 48 


US. Legal T’ders and Change 


$3.315,516,487 48 
Transactions of the United States Assistant 
Treasurer at New York: 
Debit Exchanges $423,072,339 18 
Credit Exchanges............. 215,937,409 77 
Debit Balances 217,935,093 67 
Credit Balances............ 10,800,824 26 
Excess of Debit Balances...... 207,134,869 41 
The Association is now composed of 39 Na- 
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tional Banks and 17 State Banks. The Assis- 
tant Treasurer U. S., at New York, also makes 
his exchanges at the Clearing House. 

There are 61 Banks and Trust Companies in 
the city and vicinity, not members of the Asso- 
ciation, which make their exchanges through 


banks that are members, in accordance with Sec. 


25 of the Constitution and amendments thereto. 


CLEARING HOUSE HALF CENTENARY. 


On the roth day of October, 1903, the New 
York Clearing House completed the first half 
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century of its existence. On the rith day of 
October, 1853, in a room which had been se- 
cured at No. 14 Wall street, the representatives 
of 52 banks of the city, with aggregate capital 
of $47,000,000, met, and first began the practice 
of daily clearing. The total exchanges on that 
day were $22,648,109.87 and the balances were 
$1,290,572.38. In an article published in the 
JOURNAL for November, 1895, the history of 
the New York clearing house down to that date 
is given at length. 


WESTERN BUSINESS ATTITUDE TOWARDS CURRENCY LEGISLATION. 


STATEMENT BY F, A. JOHNSON, OF WASHINGTON, D. C., AFTER A TRIP THROUGH THE DAKOTAs, 
MINNESOTA, IOWA AND WISCONSIN. 


The business and farming interests of the 
west do not want financial legislation at the 
forthcoming session of Congress any more than 
they want to see a general revision of the tariff 
attempted at this time. The people out west 
are so engaged and engrossed in handling a 
bumper crop that they are really paying but 
little attention to any of the proposed measures 
for so-called currency reform. There will not be 
any scarcity of money to move the crops this year. 

It is true that the bankers and business men 
generally keep perfectly posted on all pending 
matters which affect their interests, but there is 
no support for the Aldrich bill, which would in- 
crease bank circulation by the deposit of muni- 
cipal bonds and other like evidences of indebt- 
edness, and I talked with several senators and 
representatives who will oppose any currency 
legislation at all at the extra and regular ses- 
sions of Congress. 

The legislation which has been of immediate 


and substantial benefit to the west is that passed 
three years ago authorizing the establishment 
of national banks on a capital of $25,000. 
Hundreds of new national banks have incorpor- 
ated, and small towns of less than 1,500 now 
have ample financial facilities. In Minnesota, 
Iowa and Wisconsin a great many farmers are 
directors in national banks; the country is full 
of money, and there is no apparent apprehen- 
sion of a stringency such as is talked of in east- 
ern financial circles. 

The west wants to see a canal, and if Panama 
is not available, President Roosevelt is expected 
to take action in accordance with the Morgan 
amendment and select the Nicaragua route. 

On the question of Cuban reciprocity, there 
is an undercurrent of sentiment in favor of it, 
not so much for Cuba’s sake, but for the hope 
that it will establish a precedent for reciprocity 
with Canada. 


MARYLAND AND DISTRICT OF COLUMBIA. 


The joint convention of these two Associa- 
tions was held September 24th and 25th, on a 
cruise on board the steamer Norfolk along the 
Potomac River and in Chesapeake Bay. Secre- 
tary of the Treasury Shaw and United States 


Treasurer Roberts were guests of honor. The 
new officers of the Maryland Bankers’ Associa- 
tion are: President, H. H. Haines, Rising Sun ; 
Secretary, L. B. Kemp, Baltimore ; Treasurer, 
William Marriott, Baltimore. 





RECENT BANKERS’ CONVENTIONS. 


RECENT BANKERS’ CONVENTIONS. 


PENNSYLVANIA. 


The ninth annual convention of the Pennsyl- 
vania Bankers’ Association was keld at Pitts- 
burgh on September 23 and 24. D. McK. Lloyd, 
Vice-President of the association, presided. The 
association was welcomed to Pittsburg by W. 
B. Rodgers, City Solicitor, on behalf of the city, 
and by Mr. James H. Willock, President Second 
National Bank, Pittsburg, on behalf of the banks. 

The annual address of President McAllister 
was read by Mr. A. H. Stevens of Tyrone in the 
former’s unavoidable absence. Secretary Kloss 
reported a membership of 621, an increase of 94 
during the past year. Speaking of the protec- 
tive department of the association he said that 
most losses to the banks were occasioned by a 
lax practice in cashing checks for strangers and 
that bankers should be more cautious. After 
the report of the Treasurer and the various 
group Chairmen, Mr. Dwight M. Lowrey of the 
Philadelphia bar addressed the Convention on 
the subject of the American business man and 
the improvement in business methods. Mr. 
D. G. Wills of Pittsburg then addressed the 
Convention upon the aims of the American In- 
stitute of Bank Clerks and what it has accom- 
plished. 

On the second day, Mr. W. A. Smith of Phila- 
delphia, representing the Banking Department 
of Pennsylvania, addressed the Convention on 
the subject of State Supervision, and said the 
work of the department is now such that the 
number of examiners allowed by law is inade- 
quate to perform the duties imposed. It is im- 
possible to examine once a year the banks and 
trust companies, to say nothing of the 1200 
building and loan associations, which also come 
under the supervision of the Commissioner of 
Banking. In 1892, when the department was 
created, there were 172 banks and trust compan- 
ies; to-day they number 418. To give efficient 
service it is absolutely necessary that the force 
of examiners be increased, and it is hoped by 
the department that the next legislature will 
give them the much needed help. 

Hon. Charles G. Dawes, of Chicago, then ad- 


dressed the Convention upon “ Proposed changes 
in our Banking Laws." He said that the ad- 
dress of Secretary Shaw at Chicago in favor of 
the authorization of a small issue of heavily 
taxed bank notes unsecured by the deposit of 
the United States bonds required under present 
law indicates the new phase which the discus- 
sion of currency reform has recently taken on 
in the country. It marks the passing from 
serious public consideration of the complex and 
radical measures advocated by Congressman 
Fowler and many others; and the inception of 
the discussion of a simple and sane remedy for 
a generally recognized defect in our monetary 
system. Mr. Dawes took up Secretary Shaw’s 
plan for a heavily taxed emergency asset cur- 
rency in detail, and considered some of the 
dangers of lightly taxed asset currency which 
his plan would avoid, and, in concluding his ad- 
dress, ex-Comptroller Dawes commended Secre- 
tary Shaw’s plan in the following words: 


“The Secretary has presented the only plan 
upon which it is possible to unite support. It 
is a measure of great public importance. If 
coupled with some modification of the Aldrich 


-bill increasing the discretion of the Secretary 


in the matter of his ability to aid the commun- 
ity by timely deposits in the banks of govern- 
ment cash, it will be a very good solution of 
our present financial problems and put the 
country in the best possible shape for any finan- 
cial disturbances which may be before us.” 

The officers for the ensuing year are: Presi- 
dent, D. KcK. Lloyd, Pittsburg ; Vice-President 
W. H. Peck, Scranton ; Secretary, D. K. Kloss, 
Tyrone; Treasurer, E. E. Lindemuth, Clear- 
field 


OHIQ, 


The thirteenth annual Convention of the 
Ohio Bankers’ Association was held at Colum- 
bus on September 23 and 24. The delegates 
were welcomed by the Governor of the State, 
George K. Nash, and the response to the Gov- 
ernor’s address was made by Hon. J. J. Sulli- 
van, President of the Central National Bank, of 
Cleveland. In his annual address, President 
Knisely spoke of the continued prosperity of the 
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country in which the banks had shared, as matter 
for congratulation. He said the large increase 
in the number of banks in the country shows the 
wisdom of Congress in amending the National 
Banking Act so as to allow the establishment of 
banks with a capital as low as $25,000. Mr. 
Knisely discussed the trusts, and thought there 
was much good in them; he described the 
progress of events in Wall street in the last 
year, showing how it had become the mecca of 
promoters and how it had reached its limit in 
the load of securities which the financial institu- 
tions of the country can carry and yet do the 
legitimate business of the country. He also 
discussed the attitude of bankers toward the 
labor problem. 

The annual report of the Executive Council 
was made through its Chairman, Mr. C. A. 
Hinsch, and it contained a recommendation that 
the National Bank Act be amended so as to 
give the county, state and municipalities au- 
thority to tax their full stock and surplus at the 
rate of one per cent. in each locality in which 
they are situated ; further, that the five per 
cent. redemption fund be reduced to two per 
cent. The report aroused considerable discus- 
sion, and the subject of the recommendations 
was finally indefinitely postponed. 

At the evening session of the first day, H. 
E. Jones, President of the Dominion National 
Bank, of Bristol, Tenn., addressed the conven- 
tion upon “ The Bank Money Order,” and Hon. 
D. K. Watson, of Washington, D. C., then de- 
livered an address entitled ** An examination of 
the Asset and Elastic Currency Bills of the 
Fifty-seventh Congress.” He discussed in de- 
tail the bill introduced in the Fifty-seventh Con- 
gress by Mr. Fowler, and pointed out certain 
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provisions in the bill which he regarded as mis- 
takes. 

At the convention on the second day, after 
lengthy discussion on the question whether t! 
convention would recommend the adoption o! 
the bank money order system, a motion was 
carried that the subject be referred to the Execu - 
tive Council. The Chairman of the Committ: 
on resolutions, Mr. Sullivan, presented the fol- 
lowing, and recommended its adoption : 

Whereas, Our present currency system was 
conceived and enacted into law during the Civil 
War as a means of providing a market for 
United States bonds, and is the outgrowth of 
the necessities of the Government ; and 

Whereas, The system has served the pur- 
poses of its founders, and, while it has furnish- 
ed the country with a circulating medium which 
is absolutely safe, experience nas nevertheless 
demonstrated the inadequacy of the system to 
meet the increasing demands of trade at cer- 
tain seasons of the year; therefore be it 

Resolved, That the Ohio Bankers’ Associa- 
tion favors such financial legislation as will en- 
able the Secretary of the Treasury to place 
in circulation the surplus reserve of the Gov- 
ernment, now aggregating many millions of 
dollars, together with such other financial legis- 
lation as may be found wise, safe and entirely 
consistent with the principles of sound finance. 


A spirited discussion followed the reading of 
the preamble and resolution, many being op- 
posed to the preamble. Finally a motion was 
made to strike out the preamble, while allow- 
ing the resolution to remain. The motion was 
carried and the report of the Committee was 
adopted as amended. : 

The new officers are: President, Henry Flesh, 
Piqua; Vice-President, Charles A. Hinsch, Cin- 
cinnati; Secretary. S. B. Rankin, South Charles- 
ton; Treasurer, H. C. Herbig, Coshocton. 


THE CONNECTICUT ASSOCIATION OF SAVINGS BANKS. 


This Association held its first annual Conven- 
tion at Bridgeport the second week in October. 
The following officers were elected: President, 
Walter Learned, New London; Vice-Presidents, 


Edward W. Mash, Bridgeport ; Thomas S. Birds- 
eye, Derby; Elliot H. Morse, New Haven; Sec- 
retary, Arther H. Nettleton, Newtown ; Treas- 
urer, Frank L. Woodard, Norwich. 





ORGANIZATION OF NATIONAL BANKS. 


ORGANIZATION OF NATIONAL 


During September, 31 national banks were 
organized, with authorized capital of $1,695,000 
and bond deposit of $432,500. Nineteen of the 
associations, with aggregate capital of $495,000, 
were with individual capital of less than $50,000, 
and 12, with total capital of $1,200,000, with in- 
dividual capital of $50,000 or over. Two of the 
banks, with total capital of $285,000, were con- 
versions of State institutions; 8, with capital of 
$305,000, reorganizations of State or private 
banks, liquidated for the purpose, and 21, with 
capital of $1,105,000, banks of primary organi- 
zation. 

From March 14, 1900, the date of the pas- 
sage of the act authorizing the incorporation of 
banks with minimum capital of $25,000, there 
have been formed 1.708 national banking asso- 
ciations, with total capital of $101,968,000, and 
with bond deposit, at date of organization, of 
$24,527,850, the bond deposit being less than 
25 per cent. of the maximum which might have 
been deposited and circulation issued thereon. 
Of these banks, I,110 were with individual capi- 
tal of less than $50,000, their total capital being 
$28,973,000, and 598, with capital of $72,995,000, 


BANKS. 


were banks with individual capital of $50,000 or 
over. Further subdividing, it appears that the 
conversion of State banks numbered 202 and 
their capital $13,728,500; 548 assaciations, with 
capital of $35,795,000, were reorganizations of 
State or private banks, and 958, with capital of 
$52,444,500, associations of primary organiza- 
tion. 

On March 14, 1900, there were in active opera- 
tion 3,617 banks, with authorized capital of 
$616,308,095. At the close of September, 1903, 
there were in operation 5,096 banks, with capi- 
tal of $761,417,095, a net increase in number 
and capital of 1,479 and $145,109, respectively. 
The increase in circulation secured by bonds 
was $163,141,029, and the increase secured both 
by bonds and by lawful money, $166,023,805. 
The total outstanding circulation on September 
30 was at the highest point in the history of the 
system, namely, $420,426,535. By reason of 
recent advances in the market price of 2 per 
cent consols of 1930, the circulation outstand- 
ing secured by bonds on September 30 was 
$560,498 less than at the close of the prior 
month. 


CREDIT. 


Among the decennial publications of the 
University of Chicago is one on credit by Pro- 
fessor J. Laurence Laughlin, Professor and 
head of the Department of Political Economy 
which is a valuable philosophic contribution to 
the literature of this subject. The essential 
features of the time element in discussing the 
standard of deferred payments is portrayed and 
the important function performed by capital as 
a means of discounting the future. Credit is 
defined and the importance of distinguishing 
between credit itself and the forms which arise 
out of credit transactions, stated. The term 
Credit, it is shown, does not extend to an obli- 
gation for the future delivery of personal services, 
and the following general proposition is stated, 


and elucidated with the warning that it is at 
variance with popular opinion: “Strip any 
credit operation whatever of its passing and 
superficial marks, and you will find in its es- 
sence that it is a transfer of goods involving 
futurity.”” 

The inquiry is mainly confined to credit in so 
far as it performs a function of money and in a 
way to give a better understanding of the 
phenomena of prices. 

The nature, basis, functions and forms of 
credit are discussed and the classification of 
credit transactions, in regard to their effects and 
use, into normal and abnormal credit is con- 
sidered ; with the effect of both normal and ab- 
normal credit upon prices. 











COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Oct. 11, 1902, and Oct. 10, 1903, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 














Banks. Loans, 
1902. 

Bank of N. Y., N. B. A... ..|$ 16,996,000 | 
Bank of the Manhattan Co .| 21,138,000 | 
Merchants’ National ....... 11,711,800 | 
Mechanics’ National ....... 11,991,000 
Bank of America.......... 19,081,400 
Phenix National........... 5,032,000 | 
Weatponel City. ..........5. 123,708,600 
Chemical National......... 24,055,500 
Merchants’ Exch. Nat...... 5,144,100 
i rai 8,569,000 
Nat. Butch. & Drov....... 1,704,800 
Mechanics & Traders’..... 3,578,000 
| oe 1,221,200 
Leather Mfrs.’ Nat......... 4,691,200 | 
American Exch. Nat....... 28,522,000 | 
Nat Bank of Commerce....| 67,525,800 
Mercantile National........ 13,715,100 
aaa 3,1 10,000 
Chatham National......... 5,716,000 
eee 2,252,500 
Nat. Bank of N. A......... 14,518,000 
Hanover National ......... 46,516,500 
Irving National ........... 5,670,000 | 
National Citizens’......... 5,757,500 
I di acai ide cara saan 2,629, 300 | 
Market & Fulton.......... 6,301,700 | 
Nat. Shoe & Leather....... 4,213,300 | 
Corn Exchange............ 24,217,000 
Ee 1,749,000 | 
Imp. & Traders’ Nat....... 22,187,000 | 
ce A, ee 49,004,000 | 
East River National....... 1,156,000 
Fourth National........... 18,222, 
Central National.......... 9,986,000 
Second National........... 9,731,000 
Pwet Mational ............. 76,690,800 
Pe §:235,300 
ee 2,714,000 
N. Y. Co. National......... 4,019,400 
German-American......... 3,865,700 
Chase National............ 39,577,000 | 
Fifth Avenue............. 9,122,400 
German Exchange......... 2,690,800 | 
See 3,141,800 | 
Lincoln National.......... 10,515,800 | 
Garfield National.......... 7,432,700 | 
Fifth National............. 2,398, 100 | 
Bank of Metropolis........ 8,479,100 | 
West Side Bank........... 3,146,000 | 
Seaboard National......... 11,145,000 | 
First National, Brooklyn... 4,449,000 | 
Liberty National........... 7,352,200 | 
N. Y. Produce Exchange... 4,250,900 | 
New Amsterdam Nat...... 7,192,100 | 
Astor National............ 4,385,000 | 





$ 17,194,000 | 


| 


19.197,000 || 


Loans, 
1903. 


11,592,100 
12,054,000 
19,296,700 
4,128,000 
140,456,600 
23,949,500 || 
5,048 100 
7+535,500 || 
2,193,500 || 
4,040,000 || 
2,123,400 
4,699,800 | 
30,295,000 | 
125,963,000 
22,763,700 
3,149,100 
5,760, 500 
2,200,000 
13,707,200 || 
44,348,700 
5,958,000 | 
7,065,100 | 
2,567,600 | 
6,377,000 
5,276,900 || 
25,044,000 || 
5,878,800 
22,010,000 
57,097,000 || 
1,000,700 
17,041,100 
10,169,000 
9,243,000 
75,578,000 
6,677,500 | 
2,727,000 | 
4,263,500 | 
3,575,200 
37,329,700 || 
8,758,000 || 
2,832,000 || 
3,000,400 | 
10,129,900 || 
7,125,800 | 
2,428,700 
7,906,200 || 
3,240,000 
1 1,607,000 || 
4,184,000 
9,726,000 
4 498,100 
6,155,900 || 
4,935,060 | 


| 
| 
| 








Deposits, t Deposits. 
1902. 1903. 
15,598,000 |§ 16,178,000 
25,033,000} 24,217,000 
13,237,100 | _ 12,989,900 
12,006,000 | py oe 
“p948.000| 3,639,000 | 
104,350,700 | 127,715,800 
23,044,500 | 23,166,000 
5,429,500} = 5,229,900 | 
6,351,200 4.908,000 | .. 
2,045,800 2,391,900 | 
3,586,000} — 3,860,000 | 
1,065,700 1,673,400 | 
4.725,700 | — 
21,074,000} 22,832,000 
55,149.600 | 109,411,400 | 
14,530,000} 19,402,200 
3,712,400 3 779,400 
— | 5,685.40 | 
2,675,900| 2,367,400 
12,626,100| 11,689,0c0 
50,742,800 51,813,200 
4,798,000 | 5,056,000 
6,346,000} 7,476,900 
3,016,300; 2,882,900 
6,494.200| 6,263,100 
4.782,900| 6,085,900 
am | ee 
1,817,000 | ,247, 
19,717,000, 19,141,000 
Pasa | a 
1,300,600} 1,025,800 
19,891,000 | — 
me nd abe ee 
67,951,400; 64,423,300 
4,898,900 5,798,400 
3,117,000} 3,120,000 
4905-400 4,859,500 
3,041,500 3,420,000 
47,769,900 | 45,789,800 
10,138,600 9,570,100 
——— ee oe 
4,826,900} 4.756.700 
11,751,400 | 10,219,500 
7,758,200} 7,014,000 
2,630.300 2,398,800 
8,980,000 8,870,600 
3,297 000 3.654.000 
12,847,000| 13,316,000 
4.712,000 4,409,000 
7,07 3.100 7,776,300 
4,093,300 4,487,000 
8,236,000 6.079.200 
4,313,000 5,009,000 











| $819,126,900 |$913,101,500 ; $810,868,700 $897 ,615,100 











+ United States Deposits included, $36,869,300. 
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